i é;mt of Documents preserved in the State Paper Office, relating to ‘the’ subject of

A e Seigneuries in Canada. b L
g ' Extract from answers made by Colonel Gage, Governor of Montreal, to Heads
Znd Muy, 1763, of Enquiry relative to the state of Canada, transmitted by the Lords
‘Commissioners for Trade and Plantation in their letter of 9th March, 1763. e
“The Lands are held on fendal tenures, They have been granted by the Kings
¢ Camada B. 0, Vol. 1. of France or their Governors duly authorised, (though all grants
_confirmed by the King) in lordships from one to threé or four leagues in length,
- apon one, Lwo, or nore leagues in breadth, to the Lord and his heirs for ever, with
. rights of Manor, viz., to hold high and inferior Courts' of justice, hunting; fishing,
- and exclusive traffic with savages, on condition of lealty and homage, of accus-
tomed dues and acknowledgments, agregable to the castoms of Paris, followed in
Canada of preserving and obliging their tenants to preserve all Oak-timber fit for
the Kings ships, of giving the King advice of all mines and minerals that shall be
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- Answers rﬁa'_cir::"byr Colonel Burton, Governor of Trois Riviéres, to the Heads OE-.D o
gt May, 1763, Trois || Kinguiry of the Lords Commissioners for Trade in their lette e
C&fd':f‘& T., Vol 1. of 9th March, 1763.
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Copy of the French registers at Quebec of the fishing posts, granted by lhe
B dunes 1 Quebee. French King on the coast of Labrador, enclosed in Governor

Murray’s letter of 24th June, 1765.
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24th June, 1766. Canada :—

“ That in all suits and actions relating to titles of land, and the descent, alien-
Canada, B. T, Vol. 15.  ation, settlements, and incumbrances of real property, and
also in the distribution of personal property in cases of intestacy, and the mode of
assigning and conveying it, they do govern themselves in their proceedings, judg-
ment and decision, by the local customs and usages, which have heretofore pre-
A vailed and governed within that Province, using and applying the said usages and
customs to the causes coming before them, in like manner as the customs and
usages of Normandy are applied in causes from Jersey brought before the Lords of
Our Privy Council.”
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QuEesBEC,
15th April, 1767 —R. 1st July,

In obedience to His Lordship’s letter of 11th December, he transmits several
papers together with a list of them. The revenue of lots et ventes, cens et rentes,
and quit rents, he understands properly belong to the King’s privy purse ; the
money arising from licenses to retail liquors is appropriated to charitable uses, and
these are the only funds raised in that Province, except the duties laid by Aets of
Parliament, received and accounted for by the Collector, so that the expenses of that
Colony fall entirely on His Majesty’s Treasury. The charge of supporting the Pro-
vinece, he thinks might be lessened, unless His Majesty should think proper to repair
his houses or erect some military works, both of which he thinks highly advisable.
The registers of the grants prior to the conquest have been so much tossed about
and are in such confusion, that it will require a considerable time to arrange and put
them in order. The expense attending the registering them is so considerable, that
few have complied with the Order for that purpose given by General Murray, so that
at present it is impossible to be as particular in that article as His Lordship’s letter
requires.

The following are the titles of the enclosed Papers.—

Inclosure, No. 1.—List of the Civil Establishment of the Province of Quebee.

Do No. 2.—Estimate of the annual Contingent Expense for the Province
of Quebee.

Do  No. 3.—Military Establishment of the Garrisons of Quebec and
Montreal. :

Do No. 4—Account of the Lots et Ventes received by Thomas Mills,
Esq., Receiver General for the Province of Quebec.

Do  No. 5.—Explanation of the Tenure of Lands in the Province of
Quebec before the Conquest.

Do  No. 6.—List of persons in arrear for Lots et Ventes.

31

Do No. 7.—Account of Lends granted since the Establishment of Civil
Government, in August, 1764.

Do No. 8.—Account of Money received for Licenses for retailing Liquors.

Do No. 9.—Debt of the Government of Quebec for Fees of office, Con- !
tingencies and Claims, upon 24th December, 1766.

Do No. 10.—Aecount of Salaries due to the 24th December, 1766.

By the paper No. 5, (an expla}natiqu, &c.) it appears that the lots et ventes are
fines paid to the King upon the alienation of lands, one-fifth of the purchase money
upon the Seigniory, and one-twelfth upon the terres en roture, which were lands
granted to the King out of his reserved domain SRy Jenty \ilkag Bepromgsal
tomary for the King to remit a third of lh'ose fines. _ The cens et rentesis the annual
quit rent upon the terres en roture, but is very trifling. Both these Revenues are

perpetual.




(Mr. Fras. I\'TA.CKAY)

QuEzEC,
30th October, 1767.—R. 14th December.

: He hopes soon to be honored with full instructions from His Lordship, as without
- them be will be at a logs how to act in his office ;" for many of the lands within that
Province having been granted by the French King, without the least reservation what-
ever, those who hold those lands imagine that His Majesty’s Surveyor is not enti-
tled to appropriate the timber to His Majesty’s use. In other grants the French

King reserves the masts and bois de construction only.
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45 (Les? 13 Documents smvants&é}iant été fournis 4 ’Honorable Conseil ,«/h/,’)
Législatif pendant la derniére Session, en conformité d’Adresses a
cette fin, se trouvent aussi dans I’ Appendice No. 8, page 352.)

[Reg. Frangais, lettre G., page 260.]

Opinion de trois avocats distingués aw parlement de Paris, relativement 4 la légalité
de certaines clauses et conditions renfermées dans les titres des seigneuries, et di-
ment enrégistré a Québec, le 28 aoirt 1782.

Le conseil soussigné qui a vule mémoire 3 consulter sur Peffot que doivent produire diffé-
rentes clauses portées dans les brevets de concession de ferrein en Canada, émanés de Sa
Majesté et actuellement soumis a la domination de Sa Majesté britannique, estime qu’il faut
considérer d’abord quel effet auroient eu les brevets en question sous la domination du roy,

ef examiner ensuite si la transmission de la souveraineté en d’autres mains peut faire changer
le principe de décision.

Dans quelques-uns de ces brevets il est dit: « a la charge aussi de conserver et de faire

“ conserver par ses fenanciers, les bois de chesnes propres pour la construction des vaisseanx
¢« de Sa Majeste.”

Dans les brevets moins anciens il est dit: ¢ En cas que dans la suite Sa Majesté efit be-
“ soin d’aucune partie du dit terrein pour y construire des forts, batteries, places d’armes,
“ mgasins et autres ouvrages publics, elle pourra les prendre, aussi bien que les arbres qui

 seront nécessaires pour les dits ouvrages publics et le bois de chauffage pour la garnison
“ des dits forts, sans étre tenue & aucun dédomagement.”

Dans d’autrés brevets encore il est dit : « Se réserve aussi sa dite Majesté la liberté de
¢ prendre sur la dite concession les bois de chesne, miture et généralement tous les bois qui
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“ seront propres pour la construction et armement de ses vaisseaux, sans étre également tenue
¢ a aucune indemnité.”

Tl est évident que ces brevets par leurs différences méme, annoncent dans le droit du roy,
une différence trés marquée, les uns sont plus onéreux aux concessionnaires, les autres moins,
et pour chacun d'eux il faut suivre la loy porté dans le contract de concession.

La clause insérée dans les premiers, de conserver et de faire conserver par les tenanciers,
les bois de chesne propres pour Ja construction des vaisseaux de Sa Majesté, ne réserve
nullement au roy la propriété de ces bois.—lo. Parce qu’un concédant ne se réserve dans
la chose concédée que ce qu’il a formellement exprimé. 11 ne peut rien prétendre de plus,
et Ia concession est une véritable translation de propriété qui en fait passer tous les droits
au concessionnaire sous les seules charges exprimées dans Pacte de concession. 20. Parce
que la mention spéciale qui a été faite par le roy dans les autres brevets de concession quil
ne seroit tenue & aucune indemnité pour les bois qu'il feroit prendre pour la construction de
ses vaisseaux, est une preuve qu’on a erfl de la part du roy cette mention nécessaire pour lui
assurer une faculté aussi exorbitante du droit commun, que Pest celle de prendre le bien
d’un propriétaire sans le payer, ainsy cette mention wayant pas été faite dans les premiers
brevets, il est impossible de prétendre que le roy puisse avoir le droit de prendre tous les
bois ou partie sans aucune indemnité.

Le roy en cette parlie ne traite vis-d-vis de son sujet que comme seigneur inféodant, et
et non comme souverain. IIs doivent étre payés I'un et autre par les loix des conventions,
Joix qui dans un contract obligent également le prince et les sujets, et méme 'il pouvoit y
avoir quelque doute sur le sens de la clause, le principe fondamental de la matiére est qu'il
faudroit se décider en faveur du concessionnaire, parce qu'il est Pobligé, et que toutes les
loix veulent qu’on tende toujours & adoucir Pobligation.

Le sens de la clause des premiers brevets, n’est donc autre que d’assujétir les proprié-
taires de ces bois de chésne 4 certaines régles qui se pratiquent en France pour assurer au
roy, qu’il trouvera toujours et par préférence a tout autre dans les bois de ses sujets, ceux
dont il aura besoin pour Pentretien de sa marine et la construction de ses vaisseaux. Clest
dans cet esprit que Particle 2, du titre de Pordre des eaux et foréts des bois d bitir pour
les maisons royales et batiments de mer, porte :  Si touttes fois on avoit besoin d’au-
“ cunes piéces de telle grosseur et longueur qu’elles ne se pussent trouver dans les ventes
ordinaires, en ce cas le grand maitre sur les ¢tats qui en seront arrétés en nbtre conseil,
et lettres patentes duement vérifiées en pourra marquer et le faire abattre dans nos forests
es lieux moins domageables, et s’il n’y en trouvoit pas, les fera choisir et prendre dans les
bois de nos sujets, tant ecclésiastiques qu’autres sans distinction de qualité, et a la charge
de payer la juste valeur qui sera estimée par experts, dont nofre procureur en la maitrise
et les parties conviendront par devant le grand maitre, lequel au déffaut ou refus en nom-
mera d'office.”  Lies bois voisins de la mer et des riviéres pavigables sont sujets & une
police qui leur est particuliére 2 cause des besoins que le roy peut en avoir pour la con-
struetion des vaisseaux, et quand une fois il y en a de marqués du marteau de la marine, les
propriétaires ne peuvent plus les faire abattre, cela leur est deffendu sous peine de confis-
cation et de 3000/ d'amende par arrest du conseil du 23 juillet 1748.
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Voila 2 quoi se réduit en France le droit du roy, c’est un droit de préférence et de pré-
libation sur les droits de ses sujets pour le service de sa marine ou de ses maisons royales,
mais un droit qui ne s'exerce qu'en payant la juste valeur & dire d’experts choisis de part et
Qautre comme Don pourroit faire entre deux particuliers, et méme nous vivons sous des
loix assez justes, et sous des souverains assez bienfaisants pour étre en droit de dire qu’il
seroit égallement et contre leur veeu, et contre leurs volontés légales, qu’on ph prendre en
leur nom le bien d’un sujet sans le payer sous quelque prétexte que ce soit de besoins
publics, de service de Iétat ou autres qui présupposants toujours le payement de la chose
dont le roy a besoin, a moins encore une fois, quil n’y ait une obligation expresse et litté-
rale dans P’acte dalliénation ou de concession qui I’en dispense, ce qui ne se renconire
point icy.

Cette obligation du roy est devenue celle duroy d’Angleterre, lorsque la souveraineté du
Canada a passé dans ses mains, I'equité naturelle qui deflend les propriétés a continué d'estre
sous ce gouvernement le premier titre des concessions. Le traité de paix qui réserve
expressément les droits de chayue sujet est devenu un second titre infiniment respectable.
Enfin les loix ¢’ Angleterre fournissent pour les consultans une déeision précise a laquelle il
faut aussi rendre hommage, et qui réclame pour eux. Nous la trouvons dans 'excellent
ouvrage de DM. Blackstone sur les loix d’Angleterre, en son introduction, section 4, en
laquelle il traite des pays sujets aux loix d’Angleterre. 11 parle des colonies et il distingue
les colonies en nationales, et en conquises ou cédées. Tes premieres sont celles qui ont eu
pour fondateurs des Anglais et qui se sont établies par voye de défrichement el de premiére
occupation. Lesquels ont été & Pinstant de leur formation sujettes aux loix d’Angleterre.
« Mais quant anx pays conquis on eédés qui ont leurs propres lois, le roy peut a la vérité
réformer et changer ces loix, mais jusqu'a ce qulil Iait fait, les anciennes loix de ces
pays subsistent, & moins quelles ne soient contraires a la loix de Dien, comme dans le
cas d’un pays infidéle. Nos plantations @’ Amérique sont principallement de cetie der-
niére classe, ayant €té acquises  I’Angleterre dans le dernier si¢cle ou par droit de
conquéte ou par des traités. Et conséquemment le droit commun d’Angleterre, comme droit
commun d’Angleterre, n’y a pas lieu et n’y fait point autorité parce qu'elles ne sont point
partie de la métropole ou mére contrée, mais en sont des domaines distinets quoique dépen-
dants. Elles sont sujettes néantmoins a I'inspection du parlement, mais elles ne sont pas
lices par ses actes (non plus que PIrlande, PIsle de Man et autres pays a moins qu'elles n’y
soyent dénommées). 7
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Draprés ces principes, tout le droit du roy sur les concessions dans lesquelles on n'a fait
qu'obliger les concessionnaires a réserver leurs chesnes sans exprimer qu'on ne leur devra
point d'indemnité, se réduit & pouvoir prendre ces chesnes pour le service des vaisseaux en
payant leur valeur a dire d’experts. Si le gouvernement ne les prend point, et qu'il
devienne indispensable de les couper pour empécher leur dépérissement, ou nécessaire de le
faire pour le service du propriétaire, celuici représentera requéte aux personnes chargées de
J'autorité du roy en cette partie pour demander permission de le faire, voila quelle doit étre
la clause de son contract. Sile roy ne peut prendre les bois sans payer, a plus forte raison
les chefs de la colonie n’en peuvent gratiffier arbitrairement qui il leur plait, et ils ne le
peuvent méme a 'égard des bois des concessions ot le roy a la clause de ne point indem-
niser, car cette clause si onéreuse doit étre renfermée dans son cas précis, et ne peat
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s'exercer que pour des bois réellement destinés, et qui soient effectivement employés pour
les vaisseaux du roy. Quant aux bois étant sur les terreins des vassaux, si le seigneur s'en
est expressréuﬁ'&ht réservé la propriété, nul doute que les vassaux ne les peuvent couper ny
vendre, puisquil ne font pas partie de la concession. i le seigneur s'en est réservé qu'une
préférence, les vassaux les peuvent vendre en notifiant la vente au seigneur afin qu’il se
substitue & PPacheteur §'il le juge & propos comme il se pratique parmis nous pour le retrait
féodal, ainsy cela dépend des termes des contracts qu'on n’a pas mis sous nos yeux dans le
mémoire a consulter.

Les brevets de concessions portent aussi la clause suivante < a la charge de donner avis a
¢ Sa Majesté des mines, miniéres ou minéraux si aucunes se trouvent dans la dite concession.”

Le mémoire demande si cette clause doit s’entendre comme si le roy était rendu paralléle
propri¢taire des mines, miniéres, ou minéraux qui se frouvent dans la concession, ou si seu-
lement Sa Majesté veut en étre informé pour estre en état de mettre en sureté et a Pabri
de toute conquéte ces trésors, afin que Pétat en profite, et si a tout événement le roy ne lui
doit pas ‘une indemnité ou une part considérable dans le profit des mines, ou si le propriétaire
du terrein ne Pest pas par cela méme des mines, et s’ peut y avoir quelques compagnies
formées avee privilége ou autrement qui puisse le luy disputer.

Le conseil répond que cette question doit encore se résoudre par les loix de France suivant
ce qui a ¢té dit cy dessus. Or suivant P'ordonnance de Charles six, du 30 may 1413, qui
est la loix la plus ancienne que nous ayons sur cette matiére, * les mines d’on appartiennent
« au roy et & lui et non a autre appartient la dixiéme partie de tous métaux purifiés mis au
% cler sans étre tenue de payer aucune chose, sinon de protéger les ouyriers.” Cette or-
donnance qualifie les particuliers maitres des trés-fonds et propriétaires des mines. ~Charles
neuf, a ordonné par un édit du 26 may 1563, que les engagistes du domaine ne pourraient
prétendre aucun droit sur les mines 'il ne leur a été expressément engagé. Ienry quatre,
par un édit du mois de juin 1601, régistré le 31 juillet 1603, aprés avoir ordonné par Var-
ticle ler. que le dixiéme sera payé en nature franc et quitte par et affirmé en toute les dites
mines, excepla par Particle 2 et affranchit du droit de 10me. les mines de soufire, salpestre,
fer, ocre, petroil, charbon de terre, ardoise, plaire, craye, et autres sortes de pierres pour
batimens et meules de moulin.  Un arrét du conseil rendu en forme de réglement a ordonné
par Particle ler. qua Pavenir personne ne pourroit ouvrir et mettre en exploitation des mines
de houilles sans en avoir obtenu la permission du contrdleur général des finances, soit que
ceux qui voudront faire exploiter des mines soient seigneurs haut justiciers ou qu’ils ayent la
propriété des terrains ou elles se trouvent. L’article 11, de ce méme arrét ordonne que
ceux qui entreprendront Pexploitation des mines de charbon de terre en vertu de permissions
quils auront obtenues, seront tenus d’indemniser les propriétaires des terrains qu’ils feront
ourrir de gré a gré, oua dire d’experts qui seront convenus entre les parties sinon qui seront
nommé office par les intendants et commissaires de partis. Quelque fois le roy donne des
brevets a des particuliers pour faire ouvrir et fouiller des mines et miniéres, mais d’ordinaire
le brevet porte, qui seront découvertes de gré a gré des propriétaires en les dédomageant
prealablement.

Voila quel est en France le droit public sur les mines et voila a quoi se référe obligation
de donner avis a Sa Majesté des mines, miniéres, et minéraux, non pour que le roy en de-
vienne aussitét le maitre, mais pour qu'il exerce sur elles suivant leur nature les droits résul-
tants des loix du royaume.
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Lnfin on demande quel sera Peffet des clauses suivantes portées dans les concessions faites
par les seigneurs 4 leurs tenanciers ¢ s’obligent les dits tenanciers & mettre incessament leur
¢ terre en valeur et culture et & tenir feu et lieu pour le plus tard dans I’an et jour des pr(’.—w
“ sentes, et dans le cas ou les dits concessionnaires eussent manqué a remplir les clauses |
énoncées au dit contrat, il sera loisible au seigneur de rentrer'de plein droit dans la pos- 1'.l .
session de la dite terre, sans étre tenu i aucun dédomagement pour les travaux que les | |
dits concessionnaires pourroient y avoir faits.” On demande si le seigneur ne peut pas par | 'r
une simple publication & la porte de ’église paroissiale a I'office d’une grande messe, rentrer ||
de plein dans les terres dont les clauses n’ont point été remplies, &'il n’en est pas méme le \fal‘
propriétaive #pso faclo, et si le concessionnaire peut y revenir apres et &’y installer de |'1|
nouveau.

(13
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Le conseil répond quil est beaucoup plus régulier et méme plus str & plusieurs égards, |
nonobstant la clause de plein droit de faire au tenancier en défaut une sommation de satis- \
faire aux clauses de son contrat, avec déclaration que faute par lui de Pavoir fait tel jour, le
le seigneur entend le dit jour se mettre en possession de la concession aux termes de son
contrat, 4 leffet de quoi il lui fait une sommation de se trouver si bon luy semble, sur la dite
habitation pour étre présent a la dite rentrée en possession et en voir dresser procés-verbal.
Et effectivement au jour indiqué, deux notaires se transportent avee le seigneur, dressent J,"
proceés verbal de état dans lequel se trouve I’habitation, des choses qui peuvent 8’y trouver If fA
appartenant aux tenanciers et ils rétablissent le seigneur dans la possession sans qu’on puisse
Paccuser d’avoir diverty ni soustrait les effets de son vassal, et d’avoir plutbt fait une invasion

Wun acte de justice, si le tenancier est absent, les notaires dresseront leur acte par défaut.
q J ’ ?

|

Délibéré a Paris le 14 février, 1767.

(Signe) ELIE DE BEAUMONT,
2 TARGET,
i ROUCHET.

Nous, prévost des marchands et echevins de la ville de Paris, certifions a tous qu’il ap-
partiendra que Messrs. Elie de Beaumont, Rouchet, et Target, qui ont signés ecy-dessus,
sont avocats au Parlement de Paris, et que foi doit éire ajoutCe a leurs signatures tant en
Jjugement que dehors.

En témoins de quoi, nous avons signé ces présentes et a icelles fait mettre le scel de la
ville de Paris, fait ce vingt mars mil sept cent soixante-sept.

(Signé) BEGUON,
“ LARSONNYER,
“ CHARLIER,
« BIGOT.
Scellé le dit jour,
(Signé) BOYEURD.
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Stare Parer OFricE—CaNADA.—VoL. 6.
] 3 n;'?a (Guy Carieron to the Earl of SHELBURNE. )

/ A No. 23.° Queskc,
/ 24th December, 1767.

My Lorp,—To conceive the true state of the people of this Province, so far as
" the Laws and administration of Justice are concerned, and the sensations they must
feel in their present situation, ’tis necessary to recollect, they are not a migration of
Britons, who brought with them the laws of England, but a populous and long-
established Colony, reduced by the King’s Arms, to submit to His dominion on
r certain conditions : That their laws and customs were widely different from those
. of England, but founded on natural justice and equity, as well as these ; That their
l, honors, property, and profits, as well as the King’s dues, in a great measure de-
' pended upon them ; That, on the mutation of lands by sale, some special cases
J excepled, they established fines to the King, in lieu of quit rents, and to the Seigneur
f fines and dues, as his chief profits, obliging him to grant his lands at very low
| rents.
!. This system of laws established subordination, from the first to the lowest,
| which preserved the internal harmony they enjoyed until our arrival, and secured
obedience to the Supreme Seat of Government from a very distant Province: All
this arrangement, in one hour, we overturned by the Ordinance of the seventeenth
| of September, one thousand seven hundred and sixty-four; and laws ill-adapted to
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the genius of the Canadians, to the situation of the Province, and to the interest of
Great Britain, unknown and unpublished, were introduced in their stead : a sort of
severity, if I remember right, never before practised by any conqueror, even where
the people, without capitulation, submitted to his will and discretion.

How far this change of laws which deprives such numbers. of ther honors, pri-+
vileges, profits and property, is conformable to the capitulation of Montreal, and
treaty of Paris; how far this Ordinance, which affects the life, limb, liberty, aud
property of the subject, is within the limifs of the power His Majesty has been
pleased to grant to the Governor and Council : how far this Ordinance, which, in a
sammary way, declares the Supreme Court of Judicature shall judge all cases, civil
and criminal, by laws unknown and unpublished to the people, is agreeable fo the
natural rights of maukind, I hambly submit ; This much is certain, that it cannot
long remain in force without a general conlusion and discontent,

To prevent some of the misfortunes that must acerue, the enclosed draft of an’
Ordinance was prepared 1o be laid before the Council, but when I reflected oun the
many difficulties that would still remain, 1 thought it more advisable to leave those
important matters as I found them till His Majesty’s pleasure was known thereon.

To show more fully the extent of these alterations, several months ago I direc-
ted an abridgment of the laws of Canada, in force on our amival, to be drawn up,
and at the same time desired the Chief Justice and Atlomey General to give me their
‘opinion upon the mode at present in practice. This, I thought absolutely necessary
to show the frue state of these matters, holding it a great importance to the King’s
service, that all cause of great or general discontent should be removed and
_prevented. 1

A few disputes have already appeared, where the English’law gives to one,
what by the Canadian law, wonld belong to another; a case of this sort, not easy
10 determine, lies at present in Chancery, if decided for the Canadian on the principle
that promulgation is necessary to give force to laws, the uniformity of the Courts
of Justice thereby will be still further destroyed, Chancery reversing the jadgments
of the Superior Court, as that Court reverses those of the Common Pleas ; the people
notwithstanding continue to regulate their transactions by their ancient laws, though
unknown and unanthorized in the Supreme Court, wherg most of these transactions
would be declared invalid.

So short sighted are men, that although these few instances manifest the difference
of the old and new law, and give some uneasiness to the parties, yet I have met
with only one Canadian who sees this great revolution in its full influence, but
when time brings forth events, which shall make known to the Canadians, that their
modes of inheritance are totally changed, and other alterations which affect the pro-
perty and interest of every family in the Provinee, the consternation must become
general. : _

The present great and universal complaint arises from the delay and heavy
expenses of Justice ; formerly the King’s Courts sat once a weelk at Quebec, Montreal
and Three Rivers; From these lay an appeal to the Council which also sat once a
week, where fees of all sorts were very low, and the deeisions immediate. At pre-
sent the Courls sit three times a year at Quebec, and twice a year at Montreal, and
have introduced all the chicanery of Westminster Hall into this impoverished Pro-
vince, where few fortunes can’ bear the expenze and delay of a lawsuit. The
people are thereby deprived of the benefit of the King’s Courts of Justice, which
rather prove oppressive and ruinons than a relief to the injured : This, with the
weight of fees in general is the daily complaint, not but a great deal might be gaid
of the inferior Administrators of Justice, very few of whom have received the educa-
tion requisite for their office ; and are not endowed with all the moderation, impar-
tiality, and disinterestedness that were to be wished.
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The most advisable method in my opinion for removing the present as well as
for preventing future evils, is to repeal that Ordinance as null and void in its own
nature, and for the present leave the Canadian Laws almost entire ; such alterations
might be afterwards made in them, as time and occurrences rendered the same advis-
able, =0 as to reduce them to that system, His Majesty shounld think fit, without
risking the dangers of two much precipitation; or else, such alterations might be
made in the old, and those new laws judged necessary to be immediately introduced,
and publish the whole as a Canadian code, as was practised by Edward the First
after the conquest of Wales.

For a more expeditious and easy administration of justice, a Judge should
reside at each of the three Towns of Quebece, Montreal and Three Rivers, with a Ca-
nadian assistant to sit at least once a month ; it seems to me no less essential that
none of the prineipal officers of Government and Justice, neitlier Governor, Judge,
Secretary, Provost Marshal or Clerk of the Council, should receive fee, reward, or
present from the people, on pain of the King’s displeasure, though an equivalent
should be allowed them by way of salary, and that the inferior officers be restrained
to the fees authorized under the French Government, in order fo remove the present
reproach, that our English justice and English offices are caleulated to drain the
people of the litile substance they have left, as well as to serve as a barrier, to
secure the King’s interests at this distance from the Throne, from the pestilential
dangers of avarice and corruption for ages to come.

What salaries may be necessary to induce gentlemen of the law, of integrity
and abilities, with a knowledge of the French language, to come into this Country,
I cannot tell; such characters, however, are more indispensably necessary in this
than in any other of the King’s Provinces; for here, every fault and error of the man
becomes a national reproach. But men of the stamp of our present Chief Justice
and Attorney General not being always to be met with, if unexceptionable characters,
such as above described, cannot be procured, it will be better for the Province to be
satisfied with any men of sound sense and probity, it can aflord, who with good
intentions amd the advice and assistance of these two gentlemen, may prove of more
service than an ignorant, greedy and factious set.

I could almost venture to promise that in a little time the Provincial duties may
pay all the Officers necessary for Government and the administration of justice, on
the footing I propose, of procuring persons properly qualified withont fees, together
with all necessary extraordinary expenses (I except, however, sinecure salaries and
all public works) without giving the least discontent. The Canadians in general,
particularly the genilemen, greatly disapprove of the verdict given last year against
the Crown, on the trial for the duties, and both Canadian and English merchants,
the colonists excepted, would have fixed the rates in the scheme I enclosed to your
Lordship in my letter (No. 22) higher than I thought judigious for the first essay.
These things I thought proper to mention at present, least the economy, necessary at
home, might be an objection to the arrangements essential to the King’s service and
the interest of Great Britain.

I am, &e.,

(Signed,)  GUY CARLETON

To the Earl of Shelburne,
One of His Majesty’s Principal Secretaries of State,
&e., &e,, &e.
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An Orpivance: for continuing and confirming the laws and customs that pre-
vailed in this Province in the time of the French Government, concerning the
Tenure, Inheritance and Alienation of Lands.

Whereas, from the extensive words used in the great Ordinance of this Province,
dated the 17th day of September, in the year of Our Lord, 1764, intituled, ¢ An Ordi-
nance for regulating and establishing the Courts of Judicature, Justices of the Peace,
Quarter Sessions, Bailiffs, and other matters relative to the distributions of Justice
in this Province, by which the two principal Courts of Judicature, erected thereby in
this Province, are empowered and directed, the one of them to hear and determine
all eriminal and civil causes, agreeable to the laws of England and to the Ordi-
nances of this Province, and the other 1o determine matters of property above the
value of ten pounds agreeable to equity, having regard nevertheless 1o the laws of
England, and an appeal is allowed from this latter Court in cases wherein the matter
in contest is of the value of twenty pounds and upwards, to the former Court, which
is strictly enjoined to proceed according to the Laws of England and the Ordinances
of this Province as aforesaid ; certain doubts have arisen, and nay arise, that in con-
sequence thereof, the Rules of Inheritance of lands and houses in this Province, and
the terms and conditions of the tenures thereof, and the rights, privileges, profits,
and emoluments thence arising either to the King’s Most Excellent Majesty, or to
divers of his said Majesty's subjects, that are owners of lands in the said Province,
were in the whole or in part abolished, and the laws and customs of England, relat-
ing to the said points at once introduced in their stead ; which great and sudden
alteration of the laws concerning these important subjects would not only be in no
wise useful to the said Province, but by unsettling men’s ancient and accustomed
rights and reasonable expectations founded thereon, would be attended with innu-
merable hardships and inconveniences to the inhabitants thereof, and produce a
general confusion. In order therefore to prevent these evils, and 1o quiet the minds
of the inhabitants with respect to them :—It is ordained and declared by the Lien-
tenant Governor of this Province, by and with the advice and consent of the Couneil
of the same, that all laws and customs that prevailed in this Province, both such as
were held immediately of the Crown, and such as were held of subjeets, and the
terms and conditions of such Tenures; and concerning the rights, privileges and
pre-eminences annexed to any ot the said Tenures, and the burthens, duties, and
obligations to which they were subject; and concerning the inheritance and succes-
sion to the said lands upon the death of any of the proprietors thereof, and concern-
ing the forfeiture, confiscation, re-annexing or re-uniting to the demesne of the
Lord, escheat, reversion or other devolution, whatsoever of any of the said lands,
either to the King’s Majesty or any of His Majesty’s subjects of whom they are held ;
and concerning the power of devising or bequeathing any of the said lands by a last
will and testament, and concerning the power of alienating the same by the pro-
prietors thereof in their lifetime ; and concerning the power of limiting, hypothecating,
charging, or any way incumbering or affecting any lands in the said Province, shall
continue in full force and vigor until they are changed in some of these particulars
by Ordinances made for that purpose, and expressly mentioning such changes, and
setting forth in a full and distinct manner the laws introduced in the stead of those
which shall be so changed or abolished, to the end that all the inhabitants of this
Province, Canadians as well as English, may fully understand and be made acquain-
ted with the said new laws that shall be so introduced: any laws, customs, or
usages of England, or any Ordinances of this Province, to the contrary hereof in
anywise notwithstanding.
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Also the said French laws and customs hereby continued and confirmed, shall
be deemed and taken to have continued without interruption, from the time of the
conquest of this country by the British arms to the present time; any former Ordi-
nance or Ordinances of this Province to the contrary thereof in anywise notwith-
standing.

And further, this Ordinance shall extend not only to all lands in this Province
held immediately of the Crown, by grants made by the French King before the con-
quest of this Country, and to all lands held under the immediate tenants of the
Crown, who are commonly called Seigneurs, by grants made by the said Seigneurs
to inferior tenants or vassals before the said conquest, but likewise to such lands
as have been granted by the said Seigneurs to the said inferior tenants since the
said conquest, and likewise to all such lands as shall be granted hereafter by the
said Scigneurs to the said inferior tenants or vassels, both those that shall hereafter
be made, and those that have been made already, shall be subject to the same rules,
restrictions and conditions as were law(ully in force concerning them in the time
of the French Government, at or immediately before the time of the said conquest
of this Province by the British arms. Bat this Ordinance shall not extend to or any
way affect any new grants of land in this Province, made by the King’s Majesty
since the said conquest, or hereafter to be made by His said Majesty ; but the {aws
and rules relating to such Royal Grants shall be the same as if this Ordinance had
not been made.

Given by 1he Honorable Guy Carleton, Lieutenant Governor and Commander
in Chief of the Province of Quebec, Brigadigré}qmg]d% Hiv j@ﬁgmgﬁ{p&|
&ec., &ec., in Council, at the Castle of St. Lewis, in the City of Quebec, the
day of in the year of His Majesty’s Reign, and in the year of
QOur Lord, 176-.
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State Parer Orrice—AmericA anp West Inpies.—Vol. 326.
(Governor CarrEToN to the Secretary of State.)

(No. 33.) Quesec, 12th dpril, 1768.—R. 15th June.

My Lorp,—Again I find myself under a necessity to repeat very near the same
apologies as in my last about the fees; the truth is, that while ogces are farmed
out o the best bidder, tenants will make the most of their leases, and in their turn
hire such servants as work at the cheapest rate, without much inquiry whether the
same is well or ill-done ; the enclosed list of grants prior to the conquest of the
Country has been greatly retarded, from the persons employed therein not being
thoroughly versed in the languages; at the same time it must be fairly acknowledged,
the ancient records of the Country are by no means so clear and accurate as one
could wish, however, it will in general tolerably well exhibit on what terms the
Seigniorial grants are held, for as to the terres en roture held immediately of the
King, in the Towns of Quebec or Trois-Rivieres or elsewhere the same is not yet
completed, but is in hand and shall be transmitted without loss of time as soon as
finished.

Some of the privileges contained in those grants appear at first to convey danger-
ous powers into the hands of the Seigneurs, that, upon a more minute enquiry, are
found to be really little else than ideal; the Haute Moyenne et basse justice, are
terms of high import, but even under the French Government were so corrected as to
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rove of little signification to the proprietors, for besides that they could appoint no
Fudge without the approbation of Government, there lay an appeal from a]F!he pri-
vate to the Royal jurisdictions in every matter exceeding half a crown ; it could not
therefore be productive of abuse, and as the keeping of their own Judges became
much too burthensome for the scanty incomes of the Canadian Seigneurs, it was
grown into so general a disuse, there were hardly three of them in the whole Pro-
vince at the time of the conquest.
All the lands here are held of His Majesty’s Castle of Saint Lewis, and nothing,
I am persnaded, would be so agreeable to the people, or tend more to securing the
allegiance of the new subjects to His Majesty, as well as ensuring the payment of
those fines and dues, which here stand in the lien of quit rents, than a formal re-

quisition of all those immediately holding of the King, to pay faith and homage to

him at his Castle of St. Lewis. The oaths which the vassals take upon the occasion
is very solemn and binding; they are obliged to furnish what they here term their
avew et denombrement, which is an exact account of their tenants and revenues,
and to discharge whatever they owe their Sovereign, and to appear in arms for his
defence in case his Province is ever attacked. And at the same time that it would
prove a confirmation to the people of their estates and immunities, after which they
most ardently sigh, it might be a means to recall out of the French service, such as
have yet possessions in this Country, or at least oblige thém to dispose of their eflects
here, and although it may not be possible, at least for a time, entirely to prevent that
intercourse, every measure that can tend towards putting an end to it must be
useful

The Canadian Tenures differ, it is true, from those in the other parts of His
Majesty’s American dominions, but if confirmed (and I cannot see Low it well can
be avoided without entirely oversetting the properties of the people) will ever secure
a proper subordination from this Province to Great Britain ; if its detached sitnation
be constanly remembered, and that on the Canadian stock we can only depend for
an increase of population therein, the policy of continning to themn their customs and
usages will be sufficiently evinced. ;

For the foregoing reasons it has occurred 1o His Majesty’s servants here that it
might prove of advantage, if whatever lands remain vacant in the interior parts of
the Province bordering upon those where the old customs prevail, were henceforth
granted on the like conditions, taking care that those at Gaspey and Chaleur Bay,
where the King’s old subjecfs ought chiefly to be encouraged to settle, were granted
on such conditions only as are required by His Royal instructions; And upon this
consideration, have some grants in the interior parts been deferred carrying into
execution until I could receive the sense of Government thereupon.

Your Lordship may have perceived by some of my former letters, that long
before His Majesty’s Order in Council of the 28th of Angust,came to my hands, the
matter therein recommended had been the object of my most serious consideration ;
the receipt of that Order has induced me to alter some part of the plan I at first pro-
posed to myself, and have accordingly directed the abridgement mentioned to Your
Lordship in'my letter of 24th December, (No. 23,) and undertaken by some of the
ablest men in the Province, 1o be further extended and rendered more fulland copious,
and fo comprise all the laws in force at the conquest ; in the meantime, to give Your
Lordship and His Majesty’s other servants some idea of the nature of them, I here-
with transmit to Your Lordship a short sketch exhibiting only the heads of those
laws ; the several matters recommended by that Order to the King’s servants here,
shall be prepared with all the despatch that the importance, as well as extent of the
subject can possibly admit of. :

1 am, &ec.,

(Signedives @8 VABIETONNtréal
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Minutes of Council, read the Petition of Duncan Anderson and William Smith,
1770, Apr| 18th. in behalf of themselves and Frederick Dutins
Canada, B, T., Vol. 20 quantity of 5000 acres of the above mentioned
to the petitioners Tracadigauch, and the remaining quantil
biac ; both fracts in manner of a Se
custom.

lands be granted
y of 5000 acres at Paspa-
ignory, agreeable” to the ancient French

» praying that the_ [~
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Tableau de toutes les Seigneuries concédées et établies dans Pétendue dela | @ %

rd August:,i?'f%- Tlu{-‘bﬂ‘- Province de Québee, Extrait des Registres d’lntendance et du—-"* ¥ }
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Tableau des Terres en Roture, concédées a Perpétuité, qui se trouvent aujour- —— .
3rd Adugtgl-,,}‘?’i'% ?U&M‘f- d’hai hors des limites de la Province de Québec, Extrait deg ./, «
Canada, B. T, Vol 60.  Registres d’Intendance et du Conseil Snpérieur.
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. Reejort of the Council for Trade to the King, recommending in pursuance of the

JpBs < 2.

%’:‘lhm*?l“% 1,},71- i representations of Governor Carleton, that those articles of the [}, o&3
anada, B. T, Vol. 16, Roa] Instructions to the said Governor, which relate to the ™ /

granting lands, should “be revoked ; and that the Governor should be authorized to
grant, with the advice of his Council, the lands remaining, subject to His Majesty’s
disposal, in Fief and Seigneurie, as hath been practised heretofore, omitting in such
grants, haute moyenne and basse justice, the exercise whereof hath been long

disused in that Colony.
o

25th May, 1771. = Report from the Committee of Council for plantation affairs D Rl

Canada, B. T., Vol. 7. on the same subject. e '

19th June, I%Tl.v e The additional instruction for Governor Carleton, agreeably T A

Canada, B. T., Vol 16. 44 the preceding Report of the 24th April. e et
{

27th June, 1771, The King’s approval, in Council of the additional instrue-
Canada, B. T., Vol. 7. tions g PP ? g © o B o -

Minutes of Council, ¢ Read an additional instruction from His Majesty to the
30th June, 1772, Governor of this Province, revoking all His Majesty’s former
Oanada, B. T., Vol. 20. {1 cuctions for granting lands in the said Province, and imee.io O ?
powering the Governor, with the advice of the Council, to grant the lands which re-
main, subject to His Majesty’s disposal, in Fief or Seigneurie, as hath been prac-
tised heretofore, antecedent to the conquest of Canada. Omitting, however, in such

§
i
i
i
|

grants, the reservation of the exercise of such judicial powers, as hath been long
disuseh within the said Province.” (The additional instruction 1s entered at full at
the end of the Minutes of Council of 30th June, 1772.)
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Co?;;i: 3{;)’: 1773, Doctors’ ~ Report from the King’s Advocate General to His Majesty, on B
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* Minutes of Council.—* The Act of the 14th of His present Majesty, under which

3lst January, 1777,

ol B e e have the honor to sit as the Legislative Council of this Pro- 7 2
i e T Bt all His Majesty’s Canadian subjects, except L, 8
the religious orders and communities, shall hold and enjoy their property and pos=” '

vince, declares that

sessions, together with all customs and
civil rights, in as large and ample mai
His Majesty, and subjection to the Crow

usages, relative thereto, and all other their
ner as may consist with their allegiance to
n and Parliament of Great Britain.”
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Minutes of Council.— Read the Draught of a Proclamation, requiring the pro--
28th Auvgust, 1777, prietors of Seigniories in this Province, to attend, to render lhejri Qﬁ

Canada, B. T., Vol. 20. fealty and homage » His Exca]lency approves thereof and
orders it to be engrossed for publication, and entered.

Minutes of Council.—His Excellency having stated to the Board the inconve-
30th November, 1778,  njences that might at this juncture result to His Majesty’s ser-
Canada, B. T, Vol. 0. yice and the interests of this Province, by enforcing obedience
to a Proclamation of Sir Guy Carleton, K.B., late Governor of this Province, by the«- ;
advice of His Majesty’s Council in the sarne, hearing date the 28th day of August, [/, 4
1777 ; and the prejudices which might happen to His Majesty’s service by al!enng
the mode of making the Aveux et Dénombrements for Seigniories, and the declara-
tions for rotures, pl"ﬂCllSt_d in this Province before the year 1760,—

91——#—:—_—.‘_&‘-:-.‘
[ (prfTe 1 T, o T |

Ordered, that the time given by the said Proclamation be prolonged fo the 31st
day of December, which will be in the year of Our Lord 1779, that the manner of
malking the Aveuw el Dénombrements for Seigniories, and the declarations for rotureg~+
in this Province before the year 1760 be slill observed; and that the Attorney
General do forthwith prepare a Proclamation for the aforesaid purposes.

nk_‘“_é,__ o
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Seare Parer OrricE—AMERICA ANE{ Wist Inpres.—Vor. 329. _
(Governor Harprmax to Secretary of Stafe.) ‘
(No. 90.) Quesec, 6th July, 1781.—R. 3rd August.

My Lorp,—I have the honor to transmit by the “ Quebee,” Merchant Ship, the
- Minutes and proceedings of the Legislative Council during the Session of the present
ear.

On the 29th of last December I received a letter, in eypher, from Sir Henry Clin-
ton, the copy of which is enclosed. I had last October discovered and apprehended
several persons who were carrying letters to the Congress, Mr. Washington and the
Marquis de la Fayette, but though they are confined in scparate prisons 1 eannot
trace the combination further than amongst the lower class of Canadians—at the
same time a slip of paper fonnd amongst the letters, contained intelligence wrote in

A milk, which must have been composed by some person who had more capacity and
opportunity to make observations than the lower class of Canadians generally have.
Mr. Du Calvet, a Merchant at Montreal, is in custody on that occasion. The person
who has confessed the writing the letters, says that he put Du Calvet’s name to one
of them at his desire ; and he who was apprehended with the letters upon him,
declares that he undertook the journey to the rebel colonies at the instigation of Mr.
Du Calvet.

I ordered the Council to assemble on the 15th of January, and with their con-
currence issued the Proclamation which Your Lordship will see amongst the

5 Minutes.

I did not adopt the mode proposed by Sir Henry Clinton of taking the grain and
provisions into my possession, and of leaving with the proprietors only a quantity
cufficient for the subsistence of their families. The Proclamation appeared equally

YW e

efficacious and less alarming. If the inhabitants complied with the Proclamation 3 ‘
the cattle and corn upon the approach of an enemy might have been transported to

places of safety, and if they disobeyed it, I would have done my duty with less l
regret in destroying all provisions which could not otherwise have been prevented !

from (alling into the hands of the enemy. The Bishop gave me a proof of his good
disposition in writing a Circular letter to the Clergy, well adapted to the occasion.

The inhabitants of the Towns of Quebec and Montreal, presented Addresses to :
me full of sentiments of loyalty to the King, and of attachment to the Constitutional
Government of the Province. These things, in themselves, are of no great conse-
quence, but as the merchants in the Town give the tone to the traders in the Coun-
try, who have but too often been the instruments of retailing sedition and rebellion
to the ignorant inhabitants, I gave my consent to have the Addresses with my an-
swers to be published in the Quebec Gazette.

The Legislative Council renewed the Ordinances which I mentioned to Your
Lordship, and made in that for regulating the proceedings of the Courts of Justice,
the alterations which I proposed, and which experience had suggested, I refer Your
Lordship to my former letters for the state of the Clergy. «

Sir Guy Carleton had thought proper torequire, by Proclamation, a performance g

= of the fealty and homage due to His Majesty {rom the proprietors of Seigneuaries— o

38 }
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at the expiration of the year 1777, and had previous to my arrival in the Province, by
a subsequent Proclamation, prolonged the delay till the 31st of December, 1778.
Perhaps it would have been better not to have taken up that business during the war,
but as it had been agitated, I had reason to think that the not insisting upon it might
tend to less~n the King’s authority amongst an ignorant people, many of whom might
think that ceremony necessary before their allegiance could be changed from the |
King of Fran:]:e. I have received the fealty and homage, and the register of the -}
1 acte de foi and homage may be useful in giving j lq% arNiey ihe < |
| ditions upon which the difterent Scivneuriesghavg‘@ﬂygl%ln c(ﬂ'ﬁ"\/ﬂlé 'ﬂ%f Mﬁﬁ?{balf '
A_difficulty was stated by the’.?&‘mmey General, relative to t :
e A x 2 2 T H .

he religious com-
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n Tnt of part of the moneys in the handsTo! the thr-.c‘ivé--.rGr:nr-.r' 11s agents,
arising 'yorn the quints, lods and venles and rent of domain belonging to the
King, and proposed that the purchase of the King’s house at Montreal, that of the
Seigneurie of Sorel and of some ground necessary for the fortifications of Quebee,
should be defrayed from it. The repairs of the King’s houses at Quebec and
Montreal, and such charities to indigent people of birth as become the Royal muni-
ficence to bestow, may be paid from the same fund. [ beg that Your Lordship will

take that matter into consideration, and acquaint me of His Majesty’s determination
on that head. Archives de la Ville de Montréal

I have, &e.,

4

g (Signed.) FRED. HALDIMAND. :
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EXTRAIT

DES

PROCEDES D’UN COMMITE DE TOUT LE CONSEIL,
™
En vertw de POrdre de Référence qui suit quant a un changement des présentes
tenures, dans la province de Québec, en franc et commun soccage, vmprimé par
Pordre de Son. Eacellence le Gowverneur en conseil, en date dw 20 octobre 1790,
pour Pusage des membres du Conseil Ligistatif.

A la Chambre du Conseil dans PEvéché,
Mercredi le 25 aoflit 1790.

PRESENS &

Son LEacellence le Trés Honorable
GUY LORD DORCHESTER,
GOUVERNEUR,
L’honorable WILLIAM SMITH, Ecuyer, Juge en Chel,
&

Les Honorables Hucu Fixvay, THovmas Dusy, Epwarp Harrison, Joun Conrins,
Apam Masane, J. C. G. De Lery, Grorce Pownair, Henry CALDWELL,
Wiruiam Grant, Frangors Basy, C. De Lanauvpiere, Le Cre. Durrg,
Ecuyers.

Ordonné par Son Excellence qu’un commité de tout le conseil examinera et fera son
rapport d’un état des avantages et désavantages comparafifs de la tenure en franc et
commun soccage, et des tenures actuelles de la province, sous une différente description, en
regardant Pintérét du public comme celui des individus qui possédent sous telles fenures;
quil délibére, et en cas que le changement des tenures actuelles en fief et seigneurie, et
tenure de soccage, paraisse étre conseillé, qu’il fera son rapport sur la maniére que Pon doit
choisir pour le faire, sans préjudicier aux droits'des individus et & Pintérét général du pais.
En faisant ceci, le commité fera attention & la nature et & Peflet des diverses clauses insé-
rées dans le statut de Ja douziéme année de Charles I, chap. 24, qui a rendu le soccage
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général en Angleterre ; de donner en méme tems a Mr. Delanaudicre la liberte d’ctre en-
tendu sur sa requéte pour le changement de la tenure de ses biens en celle de frane et
commun soccage, qui a été référée i un commité de tout le conseil, le 14 février 178S.

Et le commité peut demander 1’opinion de Mr. le procureur et le solliciteur-général sur
Pobjet de la référence, s'il croit que ce sera nécessaire, et il prendra foutes et telles autres
mesures qu’il jugera a propos pour prendre et recevir dinfpastive [sd¢ided et opitséal
si Pinterposition législative paroit étre nécessaire, le commité fera le rapport d’un projet de

bill tel que le cas pourra le requérir.
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EXTRACT
OF THE
PROCEEDINGS OF THE COMMITTEE OF THE WHOLE COUNCIL,

Under the following Order of Reference relative to a Conversion of the present
Tenures in the Province of Quebec into that of Free and Common Soccage :
Printed by Order of His Ezcellency the Governor in Council' of the 20th October,
1790, for the Use of the Members of the Legislative Council.

At the Council Chamber in the Bishop’s Palace,
On Wednesday, the 25th of August, 1790.

PRESENT :

His Excellency the Right Honorable
GUY LORD DORCHESTER,
GOVERNOR,
The Honorable WILLIAM SMITH, Esquire, Chief Justice,
% \

The Honorable Huen Fintay, THoMas Duxy; Epwarp IHarrison, Joun CoLLins,
Apam Masang, J. G. C. DeLery, Georce Pownarn, Hesry CarpweLr,
Wituiam Grant, Irancis Basy, C. De Lanaupierp, Le Cte Durrg,

Esquires.

Ordered by His Lordship, that a Committee of the whole Council investigate and report
a statement of the comparative advantages and disadvantages of the Tenure in Free and
Common Soccage, and the present Tenures of the Province of a different description, with
a view to the public interest, as well as that of the individuals holding under such Tenures ;
that they deliberate, and incase a conversion of the present Tenures in Fief or otherwise
into Scceage Tenure shall appear to be advisable, that they report upon the most eligible
mode of effecting the same, without prejudice to the Rights of individuals, and the general
Interest of the Country. In doing this the Committee are to attend to the Nature and
Operation of the different Clauses in the Statute of 12 Car. 2, Cap. 24, by which Soccage

holding was made general in'England, giving Mr. Lanaudiére at the same time an oppor-
D
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tunity to be heard on his Petition for a conversion of the Tenure of his Estates into that of
Free and Common Soccage, which was referred to a Committee of the Council on the 14th
of February, 1788. And the Committee may call on Mr. Attorney and Solicitor General
for their opinion on the subject matter of the reference, if they shall conceive the same to
be necessary, and take all such other means as/Athefingtldid feopéilldocl@quidnattieal
necessary information; and further, if the Legislative interposition shall appear to be
necessary, the Committee are to report such draft of a bill as the case may require.
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des concessions montant @ T,985,4701 arpens.

BUREAU DE L’ARPENTEUR-GENERAL,
Québee, 25 septembre 1790.

% Monsieur,

¢« La liste ci-incluse des seigneuries et de ce qu’elles contiennent a été faite en consé-
quence des ordres du trés honorable Lord Dorchester, & nous signifiés par Mr. le secrétaire
Motz, du 28 aout.

« Nous avons eu recours aux régistres publics i cet effet, et il est possible, quoique nous
n’en savons rien, qwil peut y avoir une ou deux, ou peut-étre plusicurs concessions qui ont
échappé a nos recherches, et peut-étre que par le défaut d’arpentages actuels exacts, il
peut y avoir une méprise dans la supputation de ce qu’elles conticnnent, et particulierement
des isles par leurs figures irrégulieres.

¢ Nous avons derni¢rement eu occasion de montrer la comparaison enfre les territoires
concédés et non concédés sur le coté sud du fleuve St. Laurent, mais le défaut darpentages
et Pimmense étendue de la province au nord et dans le nord-ouest rendent impossible 2
présent une comparaison sur le c6té nord, et on ne peut espérer de avoir d’un siecle a
venir.

« Tout ce que nous connaissons est que ces vastes régions fournissent une carriére abon-
dante pour Pétablissement et la culture, et une population innombrable, spécialement au
ouest du meridien de cette ville, quoique les pais nord et nord-est de ce méridien sont mon-
tagneux jusqu’aux limites de la baie d’Hudson.

¢« Nous sommes, Monsieur, vos trés obeissans, humbles serviteurs,
(Signé) ¢ Samu. HOLLAND,

« JOHN COLLINS, D. A. G.
« A Phonorable Wi, Syith, Ecuier,”
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chz_?l the Surveyor-General and Deput¢;—Sumeym-éemral y tnclosing an Enunie-
ration of Grants to the Amount of 7,985,470} Acres.

SURVEYOR GENERAL’S OFFICE,

Quebec, 25th September, 1790.
« Sir,

“ The inclosed List of Seigniories and their contents was formed in pursuance of the
Right Honorable Lord Dorchester’s Commands signified to usby Letter from Mr.
Secretary Motz, of the 28th August.

“ We have bad recourse to the Public Records for the purpose ; and ’tis possible, tho’
we are not aware of it, that there may be a grant or two, aud perhaps more, that have
escaped our researches, and there may, for want of accurate actual surveys, be some mistake
in the computation of their contents, and particularly of the Islands, from their irregular

figures,

“ We have lately had occasion to shew the comparison between the granted and
ungranted Territories, on the South side of the St. Lawrence ; but the want of surveys,
and the immense extent of the Province, on the North, and in the North-West, renders
such a comparison on the North side at present impossible, nor can be expected for an age
to come.

“ All we know is, that these vast regions furnish abundant scope for settlement and
cultivation, and an innumerable population, especially to the West of the Meridian of this
City, tho’ the Countries North and North-East of that Meridian are mountainousup to
the limits of the Hudson’s Bay company.

« We are, Sir, your most Obedient Humble Servants,
(Signed) « SAMUEL HOLLAND,
“ JOHN COLLINS, D. 8. G,

% Ilonorable WinLian Syrrn, Esq. ”
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RAPPORT DU SOLLICITEUR-GENERAL.

AUX HONORABLES MEMBRES DU CONSEIL.

Qu’il plaise & Vos Honneurs,

Désirant contribuer a toute Pinformation que je puis donner a Phonorable conseil au sujet
de la lettre que j’ai regue de Son Honneur le président, datée du 31 aott dernier, contenant
différentes questions importantes quant & la maniére de posséder les biens dans ce pais, et qui
suggerent Pidée de changer cette manicre en celle d’un franc et commun soccage je sou-
mets les réponses suivantes a ces questions, pour la considération du conseil. Il est & propos
Qinformer Phonorable conseil que le dangereux état de la santé du procureur-général a em-
péché Pintention que nous avions de faire conjointement un rapport, et je puis assurer avec
vérité que les diversions journaliéres de mon autre département public ont mis un grand ob-
stacle aux délibérations que jaurois pil faire sur ce présent objet; mais comme Pon peut
souhaiter et attendre une prompte expédition de ma part, je ferai mes réponses d’une maniére
concise, et jespére avec un degré de précision.

1re. Question.—* Dans quelle espéce de tenure étoient les terres de ce pais, concédées
| par la couronne de France?”

La constitution civile du Canada étoit établie sur le systéme féodal ; de grandes parties
de terre ont ¢été concédées par la couronne de France en fief et seigneurie—ces états
étoient stilés biens nobles.

Quelques parties et quelques emplacemens de ville ont été concédés en tenure sous la
dénomination de roture—Ily en a quelques-uns, mais trés peu, en concessions franches;
cette tenure est dénommée franc-alew noble et franc-alew roturier.

Tl y en a un plus pétit nombre encore sous la tenure d’une nature spirituelle, appelée
pure aumdne ou frank almoing.

9de. Question.— Quelle espéce de mouvance prévaloit, et quelle peut étre sur une
copjecture probable, la proportion entre les dites terres? &

Dans le pais la tenure en fiel et seigneurie a été presque universelle. Dans Ja ville de
Québec plusieurs lopins sont concédés sur le méme pied, et dans cet endroit ainsi qu'aux
Trois-Riviéres et dans le terrain aux forts de Crown Point, du Détroit, efc., quelques pe-
tites parties ou lopins ont eté concédés en rofure.

TLa proportion en faveur des fiefs et seigneuries (en considérant les concessions royales)
est hors de toute comparaison avec toutes les autres tenures.

3e Question.— Quelles garanties avoit la couronne de France par la loi du pais, oula
nature et la teneur des concessions, pour obliger ou avancer la culture et Pamélioration de
la terre concedée 2”7
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Un pouvoir de réunir le bien au domaine du Roy & défaut de culture et d’amélioration
par le concessionaire, étoit le seul moien que 'on peut croire étre la garantie de la couronne,
et cela

lere. Par la teneur de la concession, presque universellement stipulée ; et

2de. En vertu de deux arréts du Roy du 6 juillet, 1711, de son arrét du 15 mars, 1732,
et de sa déclaration du 17 juillet 1743.

Plusieurs seigneuries, el plus particulicrement celles prés du lac Champlain, ont été, avant
la conquéte, & P'instance du procureur-général du Roy, réunies an domaine du Roy, par des
ordonnances des gouverneur et intendant, par faute de culture et d’amélioration faites par
les concessionaires, et ensuite elles ont été concédées de nouveau a d’autres et en quelques
instances aux mémes concessionaires.

4me Question.— Quelles étoient les charges légales sur le concessionaire de la couronne,
en réserves, conditions, rentes ou services, ou quels étoient les avantages qui résultoient
la couronne de France, de la nature de la concession, fondée sur les réserves usitées, par
les loix générales du pais 77

Le concessionaire et ses héritiers et aians causes, par la teneur de la concession, et par
la loi du pais (article 32 et 35 de la coutume) étoit obligé de porter foy et hommage au Roy
(par son représentant) au chiteau St. Louis dans cette ville ; le vassal étoit obligé ensuite,
ou dans Pespace de quarante jours aprés (art. 8. 10. et 11.) de délivrer au représentant du
Roy, un aveu et dénombrement, ¢’est 4 dire, un état particulier de son titre, Pétendue de son
fief, ses dépendances, ses appartenances et prérogatives, «il avait le droit de tenir des cours
de justice haule, moyenne ou basse, aucune et quelle de ces cours; le montant de la
rente des grefliers et notaires, les amendes et antres droits, son manoir, les terres de son
domaine, la quantité et la qualit¢ de ses terres en labour, celle de ses prairies, paturages et
a bois—quels étangs et lacs ; quelles maisons de ferme et autres batimens construits sur son
domaine, les limites de ses fermes, leurs revenus, et i qui elles étoient affermées, s’il les cul-
tivait lui-méme—Ie montant annuel des cens, rentes et autres droits, avec le nombre et les
noms de ses censitaires ou tenanciers, ou autres, sujets a lui paier rente—les droits et services
vices qu'il devait 4 cause de son fief ; &'l avait droit de moulin ; les terres concédées en
rotlire dans ses biens, avec une désignation particuliére des arriére-fiefs; comment il est
devenu propriétaire de ce fief et seigneurie? Si c’est par succession (et particuliérement par
ligne directe ou collatérale) par acquisition, douation, ou par quelle autre maniére,

Lors de la vente ou autre mutation du fief (excepté en ligne directe) 'amende appellée
droit de quint ou la cinquiéme partie dumontant du prix de la vente, &foit paiée au Roy dans
le tems de la reddition de la foy et hommage (art. 25) eu égard aux terres sous la coutfime
de Paris qui est laloi générale du pais ; et quant aux terres sous la coutlime du Vexin le
Frangais (car il y avoit ici quelques concessions assujeties a cette coutlime) un relief étoit
payé, c’est & dire, une année de revenu du dit fief vendu (art. 33) et non le quint, & chaque
miitation quelconque.

Le Roi pouvait user de son droit féodal ( jus retractum) dans quaraute jours, aprés avis
donné de Ja vente d’aucun fief et seigneurie faite par son concessionaire, en remboursant a
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Pacquéreur son prix dacquisition et es dépenses Tégales ou Joyaux cofits (art. 20), mais ce
droit cessoit aprés Pinvestiture du nouvean vassal ; ce sont les charges légales,

Quelques anciennes concessions faites par la compagnie des Tndes, stipuloient qu'a chaque
mutation, il seroit donné une médaille dune demie once oy d’une once d’or 4 la compagnie,
au lieu de Quint.

Lesréserves et conditions usitées dans les plus anciennes concessions, ¢toient,

1. Que le concessionaire, dans I’an et jour, bétiroit une maison sur la concession et habite-

roit actuellement les terres et cultiveroit et amélioreroit les dites terres, et feroit faire la
méme chose par les censitaires dans le méme espace de tems—quelques concessions font
mention que les terres seront fournies d’animaux en deux ans, a faute de quoi le Roy rentre-
treroit de droit dans la possession des terres concédées ; mais Pon croioit toujours, cepen-
dant, qu’il étoit nécessaire de faire la réunion par une action poursuivie par le procureur

général.

2. Que le concessionaire conserveroit tous
feroit conserver tous les bois de chéne
ses feudataires ou censitaires.

bois de chéne poussant dans son domaine, et
propres 4 la construction des vaisseaux du Roy par

3. Que le concessionaire donneroit immédiatemen
intendant, de la découverte de toutes mines,

coneédées; il y a seulement deux econcessions
aux concessionnaires,

tavis aw Roy ou a son gouverneur ou
miniéres ou minéraux tronvés dans les terres
dans lesquelles ils sont expressément donnés

4. Que le concessionaire abtiendrait une ratification par le R

oy de sa concession, en gé-
néral, dans Pespace d’une année.

5. Que les concessionaires supporteroient les chemins né
Putilité publique, et qu'ils inséreroient une clause’ dan
qu’ils les supporteroient également.

cessaires qui scront faits pour
s les concessions & leurs tenanciers,

Les concessions plus modernes renferment les mémes reserves et conditions, mais elles con-
tiennent encore d’autres stipulations, savoir ;

6. Que dans le cas owt le Roy auroit besoin d’aneune partie de terre coneédée a Peffet de
construire des forts, batteries, places darmes, magasins ou autres ouvrages publics, il auroit
la liberté de prendre telle partie, ensemble les arbres et bois nécessaires, et le hois de chauf-
fage pour la fourniture de la garnison dans Pétendoe des terres concédbes, sans &tre tenu ni
obligé d’en faire aucune compensation au concessionaire.

7. Que le concessionaire laisseroit Vusage des gréves & tous pécheurs, excepté telle par-
tie dont il auroit besoin pour ses propres péehes.

8. Que le concessionaire concéderoit les terres i ses censitaires aux rentes, cens et rede-
vances accoutumés par chaque arpent de front sur quarante de profondeur—il y a environ la
quatriéme partie des coneessions qui eontiennent cette clause.

B
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9. Dans plusicurs des derniéres concessions le Roy se réserve le droit de prendre des
bois de chéne, des mats et vergues, et tous autres bois propres i la construction et équipe-~
ment de ses vaisseaux, sans en faire aucune compensation.

Tt dans une concession le Roy se réserve le pin rouge pour faire du godron.

Il n’y a point de rentes reservées au Roy par les concessions faites en fief et seigneurie, et
les concessionaires n’étoient obligés 3 aucuns services légaux, qu’a rendre et porter foy et
hommage au représentant du Roy, et fournir son aveu et dénombrement dans la maniére
ci-dessus expliquée, mais ils étoient obligés & ces deux services, sous peine de saisie féodale
de leurs biens. (Art. I.)

Par un des arréts ci-devant mentionnés du 6 juillet 1711, les concessionnaires Etoient
obligés de concéder a leurs censitaires pour les cens et rentes et redevances usités ; et par
Parrét du 15 mars 1732, lorsque le concessionnaire royal ne €y conformoit pas, le gouver-
neur et Pintendant étoient autorisés et ordonnés de conceder les dites terres an nom de la
Couronne i Pexclusion du concessionnaire, et les rentes é{oient payées au receveur-général
—les concessionnaires n’avaient pas le droit de vendre aucunes terres en bois de bout, sous
peine de nullité du contrat de concession, d’une réunion des terres au domaine du Roy, et
de la restitution du prix de la vente au censitaire.

Les profits que retiroit la Couronne de France de la nature des concessions en fief et
seigneurie, étoient casuels—sous la Coutlime de Paris, le revenu du quint (dont le tiers
&toit ordinairement remis) 5 et sous la Coutfime du Vexin le Frangais, un relief. J7ai parlé
du droit de retrait féodal.

Par la tenure en 7oture, celui qui concéde, que ce soit le Roy directement ou son con-
cessionnaire en fief interposé, stipuloit une somme spécifique (un demi penny par chaque
arpent sur quarante en profondeur) paiable par le concessionnaire en rotfire, chaque année,
a un jour fixe et au manoir seigneurial, pourquoi celte somme étoit dénommée cezs ; prou-
vant par 13, qu’il étoit le seigneur censier et foncier, ou le seigneur immédiat du conees-
sionnaire en roture (marque de la directe seigneurie), spécification indispensablement néces-
saire pour autoriser le seigneur 4 étre paié des lods et ventes sur chaque aliénation subsé-
quente de la terre concédée (cens porte lods et ventes) et une autre somme spécifique (d’un
demy penny par chaque arpent en superficie dans la concession), pourquoi elle étoit dénom-
mée rente. Dans les vilies de Québec et des Trois-Rivieres la réserve des cens et rentes
est variable et trés modique, mais constatée spécialement i chaque mutation de terres en
roture, le nouveau propriétaire étoit obligé de produire les titres au seigneur, et dans les
quarante jours aprés Pexhibition de ces titres, le seigneur en cas de mutation par vente, et
méme sur donations entre vifs, provenant d'une branche collatérale ou étrangere, étoit
aussi autorisé a recevoir Pamende daliénation dénommée Droits de Lods et Ventes
(art. 73) qui est le douzieme sol ou la douziéme partie du prix et valeur de la terre ; un
quart de Pamende étoit ordinairement remise par le seigneur, mais sans aucune obligation
de le faire.

Le Roy, en vertu d’un édit du 20 mars 1673, avoit le droit de lods et ventes sur les
échanges d'un héritage pour un autre, sur terres concédées par la Couronne en roture, mais
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te droit étoit limité au Roi seul, et ne s’étendoit pas & ses concessionnaires en fief et
seigneurie, sur leurs censitaires, excepté les seigneurs de I’Isle de Montréal 4 qui ce droita
€té donné, au lieu du droit de justice qu'ils avoient abandonné.

Ce sont les charges légales, mais clairement constatées. Les profits résultans a la Cou-
ronne de France de la nature des concessions royales en rotures, étoient simplement les
cens et rentes, et le revenu casuel des lods et ventes, avec le droit de retrait—mais ce
droit cessoit, lorsque le propriétaire étoit ensaisiné.

Les tenanciers en roture en Canada, en vertu d’un édit du Roy du 4 juin 1786, et des
décisions judiciaires provinciales données en conséquence, étoient obligés a la servitude de
moudre tout le froment pour la consommation de leurs familles, aux moulins bannaux de
leurs seigneurs. e droit est le quatorziéme minot, et la peine, en cas de contravention,
sous I'autorité des décisions provinciales, est le paiement du double de ce droit.

5me Question.— Quels étoient les profits que le concessionnaire de la Couronne pou-
voit tirer de son censitaire ; ou quelles étoient les charges reconnues, les rentes et ser-
vices auxquels les possesseurs, sous le concessionnaire royal, étoient obligés par la nature
de la concession ou par la loi du pais ?

Une grande partie de la question a été répondue sur la quatriéme question, quant an
profit que par la loi du pais (indépendant des stipulations conventionnelles) le concession-
naire de la Couronne peut avoir de son censitaire, et qui en fait sont les charges auxquelles
les censitaires sont obligés ; mais les concessionaires, depuis un long usage, ont imposé
d’autres stipulations dans leurs contrats de concession aux censitaires, tels que le retrait
conventionnel (jus retractumy), le paiement d'un ou plusieurs minots de bled par chaque
année, ou un ou plusieurs chapons, un certain nombre de journées de corvée, etc.—mais ce
sont des charges conventionnelles.

6me Question.—* Le bien du concesssionnaire de la Couronne &toit-il sujet a partage,
par contrat de mariage, disposition testamentaire, ou par aucune autre maniére d'aliéna-
tion volontaire ou judiciaire, et par succession en ligne directe ou collatérale ? ou y
avoit-il quelques biens fonds tenus indivisibles ou inaliénables ou dans la nature d’une
¢ substitution anglaise 77

Je congois que la loi commune de cette province, relative aux pouvoirs qui doivent étre
exercés par contrat de mariage, disposition testamentaire, ou par aucune autre maniére
d’aliénation concernant la tenure en fief et seigneurie, et celle en roture, est indifféremment
la méme.

Par le contrat fait avant le mariage, les parties contractantes pouvoient faire telles sti-
pulations concernant leurs propriétés respectives réelles et personnelles, comme elles le
Jugeoient a propos ; elles pouvoient stipuler que les biens réels et personnels de chacune des
parties, ou de I'une d’elles, ou aucune partie de ces biens entreroient ou n’entreroient pas
dans la communauté conjugale—mais aprés le mariage, les héritages qui leur advenoient &
Pune des deux par succession en ligne directe ou collatérale, ou donnés par donation ow
autrement en ligne directe (4 moins que le contraire ne fit exprimé dans le contrat de
transport) & P’une ou & Pautre, n’entroient point dans la communauté ou la soci¢té.—Les biens
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donnés en collatéral ou par étrangers a ’une des deux parties aprés le mariage, devenoient
partie de leur propriété conjointe, mais la libéralité du donateur, par stipulations expresses
dans P’acte de transport, pouvoit empécher tels biens de former une partie du fonds commun.

Antécédemment 4 Pacte de Québec, dans la 14me année du régne de Sa Majesté, chap.
83, une cinquiéme partie seulement des biens d’héritage sous la dénomination de propres,
pouvoit étre divisée (16gué 1) ou autrement disposée (excepté dans les cas d'une vente actuelle)
au préjudice des héritiers directs ou collatéraux, qui & cet égard pouvoient étre réputés avoir
la réversion des autres quatre cinquiémes.

Lies biens réels et personuels acquis pendant la communauté, qui sont nommés conguéts,
étant les fruits d’une industrie conjointe du mari et de la femme, faisoient partie des fonds
de la communauté et divisibles comme tels.

Dans les cas de mariage, sans contrats préalables, aucune partie des biens réels du mari
ou de la femme avant le mariage n’entroit en communauté par la loi municipale ; leurs
biens personnels y entroient seuls.

Les biens en fief'et seigneurie sont divisibles de la maniére suivante.

Le premier enfant (par droit d’ainesse et préciput) succeéde au manoir principal, & la
basse-cour, & un arpent en superficie de terre joignant le manoir que Pon suppose étre un
jardin enclos (un arpent de terre de Penclos et jardin) 'l y en a un, et 8’il y a un moulin
dans cet enclos avee le droit de banalité, le corps du moulin lui appartient, mais les profits
de mouture n’appartiennent pas a lui seul—ils sont divisés en proportion aux droits d’héri-
tage de chacun des héritiers (Art. 13 & 14); &'il arrivoit qu’il n’y efit qu'un fils et un autre
enfant héritier, le fils ainé succedoit aux deux tiers du bien-fonds, et P’autre tiers apparte-
noit & son frere ou a sa seeur (Art. 15),

S’il y avoit plusieurs enfans, P’ainé succédoit a une moitié, et les autres enfans a une
égale portion dans I'autre moitié (Art. 16).

Le droit d’ainesse ne s’¢tendoit pas aux filles, mais les successions en lignes directes et
collatérales étoient divisibles en égales portions.

Dans la ligne collatérale les filles ne succédent point avec les wiles en égal degré
(Art. 25).

Dans les mariages ot il o’y a point de contrats préalables, la veuve avait son douaire -
coutumier qui etoit, pendant sa vie, la’moitié du revenu des propres de son mari possédés au
tems de son mariage et ceux qui lui sont advenus en ligne directe pendant le mariage (Art.
247, 248) qui descendent aux enfans issus du mariage (Art- 249) en renongant i la succes-
sion de leur pére (Art. 250), parce qu'ils ne peuvent réclamer le bien comme héritiers et
comme au droit du dovaire. Nwl n'est douairier el héritier de son pére (Art. 251).

Les biens sujets au douaire coutumier é&toient hipothéqués du jour du mariage pour la

streté de la veuve et des enfans du mariage, et §'ils étoient aliénés ensuite, ils continuoient
a étre sujets a ses droits et a ceux des autres.
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Les contrats de mariage, les donnations entre vifs et les dispositions testamentaires, ainsi
gue la substitution que les civiliens dénomment fidei-commissaire, pouvoient étre faits
(quoique je n’en connaisse pas d’exemple dans cette province, mais il peut y en avoir) jusqu’au
second degré et (ordonnance d’Orléans) ils doivent étre publiés et enrégistrés dans la cour de
Justice compétente, dans six mois aprés leur date, si entre vifs, et dans le méme tems, aprés
le déeés du substituteur, si ¢’est une disposition testamentaire, et dans ce cas ils ne pourroient
étre purgés ni affectés par aucun decrét judiciaire quelconque, excepté quant aux dettes
qui seroient dues par le subsituteur.

Te. Question.— T.es fermes des concessions de la tenure sous les concessionaires royaux
étoient-clles divisibles, dans le cas de succession descendante, aliénables et sujettes a par-
tage de la méme maniére sans aucune limite ni restriction 77

En exceptant le partage des terres en roture parmi les héritiers, qui étoient divisibles
entr’eux en parties égales, sans le droit d’ainesse ou autre droit privilégié, la réponse & la
sixiéme question s’adapte & cette septiéme.

8e. Question.—* Un changement des possessions ou tenures frangaises en celles de franc
et commun soccage, seroit-il ayvantageux au propriétaire tenant par concession de la cou-
ronne de F'rance en fief et seigneurie ou en roture 7 en différenciant ses eflets, quant aux
parties qui sont établies, ou a celles qui ne sont point encore concédées et incultes ; el ce

qui vous paroit particuliérement étre des exemples de Pavantage ou désavantage qui doit
resulter d’un tel changement ?

Il paroit que la fiction de la tenure féodale est annéxée aux concessions royales, entrai-
nant apres elle les appanages serviles des amendes, d’aliénation, ete., quints et reliefs sur
la tenure en fief, et les lods et ventes, et la servitude de banalité sur celle en roture ; et par
consequent une réponse générale i cette question ne peut donner aucun embarras, et je
n’liésife pas a dire qu'un changement de ces tenures en franc et commun soccage, qui n’est

point assujeti & ces appanages, seroit avantageux aux concessionaires de la Couronne en
roture.

Quant aux concessions royales en fief et seigneurie, tel changement, &'l n’’étoit pas revétu
des qualités requises, pourroit opérer et, je pense, opéreroit une grande perte  la majeure
partie d’icelles, &tant privées de leur revenu certain de banalité et de leur revenu casuel
de lods et ventes.

Le droit de justice a eux accordé par leurs concessions, qui quoiqu’exercé dans plusieurs
seigneuries antéetdemment a la conquéte, mais abandonné tacitement, ou au moins sans avoir
&té exercé depuis ce temps, est un objet dont les seigneurs parlent souvent, ce droit leur
aiant été donné par leurs concessions.

La haute justice, rapport aux prisons que le seigneur haut justicier étoit obligé de con-
struire et d’entretenir, ainsi que les officiers nécessaires de cette justice, pouvoit étre con-
sidérée comme leur étant onéreuse ; mais d’un autre c6té ils avoient droit aux biens confis-
qués et aux effets des personnes convaincues de {élonie dans leurs seigneuries aux épaves, aux

successions en aubaine faute d’héritiers, a la possession des héritages vacans ef aux amendes
judiciaires.
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Par le statut de la quatorziéme année du régne de Sa Majesté, chap. 83, je congois qué

les pouvoirs criminels des seigneurs ont été abrogés, et leurs prétentions limitées 4 la partie
civile seulement,

Un changement d’une tenure en fief en celle de franc et commun soccage déchargeroit ces
biens des amendes d’aliénation paiables au roy, dans la maniére que je Pai mentionné ; mais
comme ils ont en vue de transmettre leurs biens aux générations éloignées de leurs familles,
plusieurs d’entr’eux considéreront Pexemption du paiement de ces amendes comme seulement
pour un moment, et conséquemment, sur ce principe, un changement de tenure deviendroit
un désavantage certain pour eux, et ils n'auroient aucun avantage assuré quant aux parties
de leurs biens qui sont déja concédés.

Ceci ne peut pas avoir le méme effet quant a la partie de leurs biens qui n’est. pas encore
concedée ;5 il est vrai que le changement de tenure en celle de frane et commun soccage par
une loi i cet effet, les priveroit de leurs droits actuels et légaux, aux amendes d’aliénation

et & la banalité ; mais ils pourroient disposer de cette partie de leurs biens en simple émolu-
ment pour telle rente annuelle dont ils peuvent convenir, ou sur des baux & vie ou termes

d’années, peut-étre & un plus grand avantage que celui dont ils jouissent actuellement sur
une tenure en roture, et il y a de grandes raisons & croire que cette partie de leurs biens
seroit plus promptement établie et culiivée ; je suis en conséquence d'opinion que quant aux
parties non-concédées e leurs biens, ils ne peuvent soufirir aucun désavantage d’importance,
et que peut-étre il leur en résulteroil un plus grand profit par un changement de tenure en
un franc et commun soocage,

9e. Question.—* Tel changement de la tennre des biens ou fermes des eensitaires seroit-il
avantageux ou tourneroit-il au détriment de ces censitaires; et dans quelles vues vous le
voyez, et pour quelles raisons vous le eroiez?”

Le bénéfice qui en résulteroit aux concessionaires en roture de la Couronne, dont j’ai
parlé dans la réponse a la huitiéme question, aflecteroit également les censitaires des conces-
sions royales en fief.

Il est juste cependant d’observer que par les édits et déelarations du Roy de France ei-
dessus mentionnés, le concessionaire du Roy étoit obligé de concéder des terres a tous ceux
qui lui en demandoient aux rentes et droits accoutumés, et lorsqu’il ne s’y eonlormoit pas, le
gouverneur et intendant avoit le droit de le faire au nom de la Couronne et pour son profit ;
ceci peut étre considéré comme une grande facilité pour Pétablissement des enfans (qui
sont en grand nombre) des pauvres habitants de ce pais, & qui seuls, et a cet égard seulement,
le changement de tenure peut tendre 4 leur défviment, par leur incapacité a acheter des
terres quoiqu’en foréts, rapport aux demandes exhorbitantes du propriétaire.

10me Question.— De quelle maniére les intéréis de la Couronne et du public peuvent-
« jls étre affectés par tel changement ; en constatant les points dans lesquels il peut opérer
“ la perte ou I'’émolument du revenu da Roy 77

L2intérét de la Couronne quant aux concessions faites par la Couronne de France, et il y
en a trés peu et de petiles parties ou lopins (excepté celle donnée a Mr. Shoolbred dans le
district de Gaspé,) depuis la conquéte, est d’une petite considération quant au revenu, Les
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aliénations des fiefs et seigneuries dans le pais, ne sont point fréquentes, mais les concessions
royales en roture dans la ville de Quebec méritent quelque considération, non pas quant a la
quantité des rentes annuelles, mais rapports aux lods et ventes qui proviennent du grand
nombre d’aliénations ; mais comme ils sont casuels, ’on ne peut pas les constater plus que le
revenu du quint.

Mais si les lots étendus des ferres non-concédés de la Couronne étoient divisés en sei-
gneuries distinctes, et des concessions faites aux paysans sur une possession en rotire, le re-
venu qui en reviendroit & la Couronne par cela, pourroit étre, et dans le cours d’une serie
d’années seroit trés profitable et ne feroit qu’augmenter.

En méme temps je suis d’opinion que 1’&tablissement des terres non-concédées pourroit
sous cette maniére de tenure, éfre arrété et rencontrer des obstacles, an détriment de la po-
pulation, de Pagriculture et du commerce de la province, dont une grande parlie des avan-
tages d’années, pourroient étre réunis a la mére-patrie.

11me Question.— Par quelle mani¢re tel changement peut-il étre fait? Sile pouvoir
de la Couronne est compéteut pour cet effet—Quelle clause peut étre néeessaire dans les
patentes ou concessions royales? et si 'on a besoin d’une loi pour eflectuer ce projet,
quels paragraphes doivent y &tre insérés pour Dintérét des propriétaires, soit seigneur ou
censitaire, ou que Von doit préférer tant pour les individus que pour la Couronne et le
public ? en prenant en méme tems en considération le statut de la douziéme année de
¢ Charles II, chap. 24 17

Tes tenures qui existent actuellement étant une pariie des loix municipales du pais, je
pense qu'il seroit nécessaire de faire une loi pour déclarer tel changement.

Je m’occuperai, avec toute Pexpédition possible, que mes occupations pressantes actuelle-
ment dans le département du bureau du conseil me le permeftront, & préparer telles clauses
qui pourront me paroitre convenables pour la loi projettée—Je soumets ce rapport eomme
un ouvrage fait avec quelque peu de précipitation, résultant du motif d’accélerer I'objet
important sous la considération de cet honorable conseil—en demandant votre indulgence
jusqu'a un autre jour, pour soumettre les clauses nécessaires & insérer dans P'acte.

J?ai Phonneur d’étre avec un profond respect,
MESSIEURS,
Votre trés humble et trés obéissant serviteur,
(Signé), J. WILLIAMS,
Soll. Genl.
Québec, 5 Octobre 1790.
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‘

REPORT OF THE SOLICITOR GENERAL.

TO THE HONORABLE MEMBERS OF THE COUNCIL.
May it please Your Honors,

Angious to contribute all the Information in my power to the Honorable Board of
Council upon the subject of the Letter [ received from His Honor the President on the 31st
of August last, inclosing several important questions relating to the Tenures of Estates in
this Countuy, and suggesting the idea of converting the same into Free and Common
Soceage ; I submit the following Answers fo those Quc\stmns for the consideration of the
Board. It is fit I should inform the Ilonorable Board that the present dangerous state of
ealth of the Attorney General has defeated our intentions of making a Joint Reporf, and I
may urge with truth that the daily avocations of my other publie department have greatly
impeded my deliberations on the present subject, but as expedition may be wished and
expected, I shall state my Answers concisely, but I hope with a degree of precision.

Question 1.— Upon what Tenures were the Lands of this Country granted by the
French Crown?

The Civil Constitution of Canada was established upon the Feudal System ; large Tracts
of Land were granted by the I'rench Crown en Iief et Seigneurie ; these Estates are
styled Biens Nobles ; small parcels and Town Lots were granted by an Ignoble Tenure,
called Roture.

There are some, a very few, allodial grants ; the Tenure is termed F'ranc Allew Noble
and Franc Allew Roturier : a fewer still by that Tenure which is of a spiritual nature
called Pure Aumone, or Frank-almoign.

Question 2.—What kind of Tenure was most prevalent and what may be stated in pro-
bable conjecture for the proportion between them?

Tn the Country, the Tenure en Ficf et Seigneuric were almost universal. In the Town
of Quebec, several small parcels were granted upon the same Tenure; and there, as well
as at Three Rivers and adjoining to the Forts of Crown Point, Detroit, &e., small parcels or
lots were granted en Roture.

The proportion in favor of Fiefs and Seigneuries (alluding to the Royal Grants) is
beyond comparison greater than all the other Tenures.

Question 3.—What securities had the French Crown by the Law of the Country, or the
Nature and Tenor of the grants, to compel or promote the Cultivation and improvment of
the land granted ?

A power of reuniting the Estate to the King’s Domain, in default of Cultivation and
Improvement by the Grantee, was the only, :fn can be deemed any security of the Crown;
and this
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Ist. By the Ténor of the grant, almost universally stipulated ; and

2th. By virtue of two Arrets of the King, of the 6th of July, 1711, His Arret of the
15th of March, 1732, and his Declaration of the 17th of July, 1743. Several Seigneuries,
and more particularly those near Lake Champlain, were, antecedent to the Congquest, at
the instance of the King’s Attorney General, reunited to the Kin g’s Domain, by Ordonnances
of the Governor and Intendant, for want of Cultivation and Tmprovement made by the
Grantees, and afterwards regranted to others, and in some instances to the same Grantees.

Question 4.—What were the legal Burdens upon the Grantee of the Crown in reser-
vations, conditions, rents and services; or what were the benefits accruing to the French
Crown from the Nature of the Grant, founded in the usual reservations, or by the general
laws of the country ?

The Grantee and his Heirs and Assigns, by the Tenor of his Grant and by the law of
the country (Art. 32 and 85 of the Custom), were bound fo render Fealty and Homage to
the King (by his Representative) at the Castle of St. Lewis in this City ; the vassal was
bound at the same time, or withiu forty days after, (Art. 8, 10 and 11), to deliver to
the King’s Representative an Aveu et Denomhrement, that is to say, a partieular state-
ment of his Title, the extent of his Fief, its dependencies, appurtenances and prerogatives,
whether he had a right to hold Courts of Justice, high, inferior or low Justice, any and
whicli of them ; the amount of the rent of the Clerk’s and Notary’s Offices, Fines and
other Rights; his Manor-House, the lands of his Domain, the quantity and quality of his
arable, meadow, pasture and wood Lands, what Ponds and Lakes ; what I"arm Houses
and other Buildings he had on his Domain, the houndaries of the Farms, their revenue and
to whom let, or whether he cultivated them himself, the annual amount of the cens, rents,
and other dues, with the number and names of his censitaires or terre-tenants, or others
subject to pay rent to himj the Rightsand services he owed on account of his Fief,
whether he had Right of Mill ; the Lands granted ez 7oture on his Estate ; and & particular
designation of the arricre or rere-Fiefs ; how he became entitled to his Fief and Seigneu-
rie, whether by Succession (and particularly whether in the Line direct or collateral), by
purchase, gift, or how otherwise.

Upon the sale or other mutation of the Fief (except in the direct line) the Fline called
droit de quint, or a fifth part of the amount of the purchase money was payable to the
King, at the time of rendering fealty and homage, (Art. 25), in respect of Lands governed
by the Custom of Paris, which is the general Law of the Country ; and in respect of Lands
governed by the Custom of Vezin le Frangais (for there were some few grants made
subject to that Custom) a Relief, 4. e. one Year’s Revenue of the Fief sold (Art. 33),
and not the Quint, was payable upon every mutation whatsoever.

The King might use his Right of retrait JSeodal, the jus retractum, within forty days
after notice given of the Sale of any Fief and Seigneurie made by his Grantee, reimbursing
the Purchaser his purchase money, and the legal expences (loyauz couts), Art. 20 ;but this
Right ceased afler an Tnvestiture of the new Vassal.

These are legal Burdens.
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A few old Grants made by the India Company stipulated that on every Mutation a Medal
of half an ounce or an ounce of Gold (une Maille d’Or) should be paid the Company in
lieu of the Quint.

The usual Reservations and Conditions in the more ancient Grants were :

1. That the Grantee should, within a Year and a day, build an Habitation upon, and
actually inhabit the Lauds (tenir few et liew) and cultivate and improve the same (déserter
et mettre en valeur) and cause his Ter-Tenants (Censitaires) to do the same within the
same period ; (some Grants mention that the Lands are to be stocked with Cattle in two
years); in default of which the King should of Right re-enter into the possession of the
Lands granted—but a formal Process for the Reunion was however thought necessary, and
always prosecuted by the Attorney General.

2. That the Grantee should preserve all Oak Trees growing on his Domain, and cause
all Oak Trees fit for the Construction of the King’s Ships to be preserved by his Sub-
feudatories (Censitaires).

3. That the Grantee should give immediate Advice to the King or his Governor and
Intendant, of the discovery of all Mines, Ores and Minerals (Mines, Miniéres et Miné-
rauz) found in the Lands granted ; with exception only to two Grants, wherein they are
expressly given to the Grantees.

4. That the Grantee should get the Grant ratified by the King, generally within the
period of one Year.

5. That the Grantees should permit t{he necessary Roads to be laid out for public Utility,
and cause a Clause to be inserted in their Concessions to the Ter-tenants that they should
do the same.

The more modern Grants contain the same Reservations and Conditions, but they also
contain additional Stipulations, namely :

6. That in case the King should have occasion for any part of the Land granted for the
purpose of building Forts, Batteries, Places of Arms, Stores, or other Public Works, he
should be at liberty to take the same, together with the T'rees and Timber that should be
necessary, and also, Firewood for the supply of the Garrisons, within the extent of the
Lands granted, without being held or bound to make any compensation to the Grantee.

7. That the Grantee should allow the free use of the Beaches to all Fishermen, except
such part as he might stand in need of for his own Fisheries.

8. That the Grantee should concede Lands to his Subfeudatories at the accustomed
Rents and Dues (cens et rentes et redevances accoutuiiés) for every Acre in front by
forty in depth ; about a fourth part only of the Grants contain this Clause.

9. In many of the latest Grants the King reserves the Right of taking Oak Timber,
Masts, and Yards (mdtures), and all other Timber proper for the Construction and Equip-
ment of his Ships, without making any Compensation for the same—and in one Grant the
King reserves the Red or Pitch Pine for making Tar.
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There were no Rents reserved to the King by the Grants made in Fief and Seigneurie ;
nor were' the ‘Grantees liable to any legal Services, except rendering Fealty and omage
to the King's Representative, and furnishing the avew et denombrement i the manner
before described, but this they were bound to on pain of the sazsie féodale of their
Estates. (Art. 1.)

By one of the Arréts aforementioned of the 6th July, 1711, the Grantees were bound to a&_ﬁ“

concede Lands to their Subfeudatories for the usual cens et rentes et redevances, and by QL' 2/4
/ the Arrét of the 15th of March, 1732, upon non-compliance on the part of the Royal ¢ |

Grantee, the Governor and Intendant were impowered and directed fo concede the same W,&’ )

on the part of the Crown, to the exclusion of the Grantee, and the Rents to be payable 0"#’
/ tothe Receiver General. The Grantees are thereby also restricted from selling any Wood C""‘"/

Lands (bois debout), upon pain of Nullity of the Contract of Concession, a Reunion of

the Lands to the Royal Domain, and Restitution of the Purchase Money to the Subfeu-

datory.

The Benefits aceruing to the French Crown from the Nature of the Grants en fief et
seigneurie, were casual ; under the Custom of Paris, the Revenue of guint (a third of
which was usually remitted), and under the Custom of Vezin le Frangais, a Relief. 1
have mentioned the droit de retrait féodal.

By the roture Tenure, the Grantor, whether the King directly, or his Grantee en fief
mediately, stipulated a specific Sum (one Half-penny for every Acre in Front by forty
Acres in Depth) payable to him by the roture Grantee annually on a fixed Day, and at the
Seigneur’s Mansion House, for what is termed cens, evidencing thereby that he was the
Seigneur censter et foncier, or immediate Seigneur of the roture Grantee, marque de la
directe seignewric : a specification indispensibly necessary to intitle the Seigneur to be /
paid the lods et ventes, upon every subsequent alienation of the Land granted, (cens porie / /
Zods et ventes),and another specific Sum (one Half-penny for every superficial Acre contajged - * °
in the Grant) for whatis called rente. In the Towns of Quebec and Three-Rivers, the
Reservation of the cens et rentes, for small Lots, are variable and very low, but specifically
ascertained.

TUpon every Mutation of 7oture Lands, the new Proprietor was bound to produce his
Titles to the Seigneur, and in forty Daysafter exbibiting the same, the Seigneur, in case
of a Mutation by Sale, and even upon Donations #nter vivos, from a Collateral Branch op /////
Stranger, was intitled to the Alienation Fine called droit de lods et yenles, (Art, T3), <4 o+t
which is the twelfth Penny or a twelfth Part of the Price or Value of the Land ; a fourth
of the Fine was usually remitted by the Seigneur, but without any Obligation so to do.

The King, by Virtue of an Edict of the 20th March, 1673, had the Right of lods ét
wentes upon exchanges of one inheritance for another, on Lands granted by the Crown en
roture. But this Right was limited to the King alone, and did not extend to his Grantees
en fief et seignewrie over their subfeudatories, except the Seigneurs of the Tsland of
Montreal, to whom this Right was given, in lien of the dioit de justice, which they
relinquished.
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These are legal burdens, but clearly ascertained.

The Benefits accruing to the French Crown from the nature of the Royal Grants en
roture, were merely the cens et rentes, and the Casual Revenue of Zods et wventes, with
the Right of Pre-emption, but this Right ceased after seisin given to the proprietor.

The Roture Tenants in Canada, in Virtue of the King’s Edict of the 4th June, 1686,
and the provineial Judicial decisions given in consequence, were bound to the servitude of
grinding all the Corn for the consumption of their Families at the banal Mills of their
Seigneurs. The "Loll is a Tourteenth Bushel ; and the Penalty for a Contravention, under
the Authority of Provincial decisions, is understood to be the Payment of Double Toll.

Question Hth.— What were the Benefits which the Grantee of the Crown might draw
from the subfeudatory ; or what were the burdens, the acknowledgements, Rents and Ser-
vices, to which the occupants under the Royal Grantee were liable from the nature of the
Concession or by the Law of the Country?

This is in great fmrt answered upon the fourth Question, in respect of the Beneflits which
by the Law of the Country (independant of conventional stipulations) the Grantee of the
Crown might derive from his subfeudatory ; and which in fact are the burdens that the sub-
feudatories are liable to. But the Grantees, of long usage, imposed other stipulations in
their contracts of Concession to the subfeudatories ; such as the Retrait Conventionel
(the Jus retractum), the payment of one or more Bushels of Wheat annually, one or more
Capons, a certain number of days’ labour (Corvées), &c. Dut these are Conventional
Burdens.

Question 6th.—% Was the Estate of the Grantee of the Crown subject to partition by
Marriage Contract, Testamentary Disposition, or any other mode of alienation, voluntary or
judicial, and by inheritance in the Lines Direct or Collateral j; or was any Estate held
impartible and unalienable, or in the nature of an Iinglish Intail ?

T conceive the Common Law of this Proyince, in relation to the powers to be exercised
]
by Marriage Contract, testamentary disposition or any other mode of alienation, respecting
the tenure en Fief et Seignewrie, and that en Rolure, to be indiscriminately the same.
5 ’ ) ¥:

By Contract made before Marriage, the contracting parties might make such stipulations
respecting both their Real and Personal Properties as they unitedly judged fit. They might
stipulate that the real as well as the personal property belonging to both, or either of them,
or any designated part thereof should, or should not, enter into the conjugal partnership.
But after Marriage, Inheritances descending to either of them by succession in the line
direct, or Collateral, or given by Donation or “otherwise in the line direct (unless the con-
trary were expressed in the deed of Conveyance) to ecither of them, did not enter into the
Communauté or Partnership. Estates given collaterally, or by strangers, to either of
them, after marriage, became a part of their joint property ; but by express stipulations in
the conveyance, the liberality of the Donor might be prevented from becoming a part of
the common stock.

Antecedently to the Quebec Act, 1ith of His Ddajesty, ch. 83, a fifth part only of
Estates descended by Inheritance, which arve termed Propres, could be devised or other-
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/ wise disposed of (exc'ept in cases of actual sale) to the prejudice of the Heirs direct or
/ collateral, who in that respect might be said to have the expectant Reversion of the other
' four fifths.

Real as well as personal property acquired or purchased pending the Communauté,
which are termed Conquéts, being the fruits of the joint industry of the husband and wife,
were a part of the joint stock and partible as such.

Tn case of Marriages without a previous Contract, no part of the real property of either
husband or wife, before marriage, entered into the Communauté by the Municipal Law
their personals alone did so.

Estates en fief et seigneurie, ave partible in the manuer following :

The eldest son, in the nature ofa jointure (par droit d'ainesse et préciput), succeeds to
the Mansion House (chdteau on manoir principal), the Inner Yard (basse cour), and super-
ficial Acre of Land adjoining to the Mansion ITouse, supposed to be an inclosed Carden (u7n
arpent de terre de Penclos et jardin), if there be such; and if there happens to be a Mill
within that Inclosure and annexed to it the Right of Bannality, the body of the Building
belongs to him, but the profits of the Toll are not vested in him alone, they are divided in
proportion to the inheriting Rights of each of the Heirs (Art. 13 and 14). IF it should
happen that there were but a son and one other child to inherit, the eldest son succeeded to
two thirds of the Estate, his Brother or Sister to the other third (Art. 15).

If there were more Children, the eldest Son succeeded to one moiety, the other
Children to an equal proportion of the other moiety (Art. 16).

The droit d’ainesse did not extend to females, but successions in the direct and colla-
teral lines were divisible in equal portions. (Art. 19).

Tn the Collateral Line, females did not succeed with males in equal degree, (Art. 25)-

Upon Marriages had without a previous Contract, the Widow had her customary Dower
(le donaire coutwmier) which was a moiety for her life of the Revenue of her Husband’s
veal estates possessed at the time of his marriage, and those descending to him in the line
direct pending the marriage, (Art. 247,248); descendible to the issue of the marriage, (Art.
24.9); upon renouncing to their Father’s succession (Art. 250); for they cannot claim fo
the estate by inheritance and to the right of dower. Nul/ n’est douairier et héritier de
son pére (Art. 251).

Estates subject to the customary dower, stood pledged (hypothéqués) from the day of
the marriage for the security of the Widow and Issue of the marriage, and if aliened after-
wards, they continued subject to ber and their rights.

Marriage Contracts, donations wter wivos, and by testamentary dispositions, and
intail, which the civilians term substitution ( fidéi-commissaire) may be created (tho”
1 know no instance of it in this province, but there may be some) so far down as the
second degree (2’Ordonnance &’ Orléans) ; they must be published and enregistered in
the proper Court of Justice within six months after the date, if inter vives, and within
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the same period after the decease of the substitutor if it be a testamentary disposition,
and in that case they cannot be purged or affected by any judicial decree whatsoever,
except respecting debts due by the substitutor.”

7th Question—* Were the subfeudatory Farms of the concessions of the Tenantry
held under the Royal Grantees, devisable, deseendible, alienable and partible in the
like manner without limitation "

With exception to the partition of the rofure lands among the heirs, which were
partible among them in equal shares, without the droit d’ainesse or other preferable
right, the answer to the sixth question applies.

8th Question—* Would a conversion of the French Tenures into the Tenure of
Free and Common Soccage be advantageous to the proprietor holding by grant of the
French Crown in Fief, Seigneurie or Roture, discriminating its effects as to the
parcels that are sottled, or such as are still unconceded and uncultivated ; and what
in particular appears to you to be the instances of advantage or disadvantage to result
from such conversion ?”

There appears to be engrafted on the Royal Grants the fiction of Feodal Tenure,
drawing after it the servile appendages of Alienation Fines, etc, quints and 7eliefs
upon the Tenure en fief, and lods et venles and the servitude of banalité upon that
en roture ; and therefore a general answer to this question can give no embarassment ;
nor can I hesitate saying that a conversion of those Tenures into that of Free and
Common Soccage, which is not subject to those appendages, would be advantageous
to the 7oture Grantees of the Crown.

With regard to the Royal Grantees en fief et seigneurie, snch a conversion, if
unqualified, might and I think would operate a heavy loss to most of them, by being
deprived of their certain revenue of banalité, and their casual revenue of lods et ventes.

The droit de justice, accorded to them by their Grants, which the’ exercised in
many seigneuries antecedent to the Conquest, but tacitly relinquishe{l, or at least not
exercised since that period, is an object frequently mentioned by the seigneurs, to
whom by their grants that right was given.

The haute justice, on account of the Prisons which the seigneur haut justicier was
bound to erect and maintain, as well as of the necessary Officers of that Justice, might
be considered onerous upon them, but on the other hand, they were entitled to the
confiscated estates and effects of persons convicted of Felony within their seigneuries,
to estrays, to estates escheating for want of heirs, to the possession of yacant inheri
tances, and to judicial fines.

By the Statute of the 14th of His Majesty, ch. 83, I conceive the eriminal powers
of the seigneurs te be abrogated, and their pretensions limited to the civil part only.

A conversion of the Tenurve e fief, into’ Free and Common Soccage, would exo
nerate those estates from the alienation fines payable to the King in the manner 1 have
E
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mentioned ; but as they have in view to hand down their estates to distant generations
of their families, many of them consider the exemption of payment of those fines to
be but of little moment ; and therefore, upon that ground, a conversion of the Tenure
would be a certain disadvantage, but no certain benefit to them, respecting the parcels
of their estates that are already conceded.

It may not have the same effect with respect to the unconceded part of their
estates ; ’tis true, the conversion of the Tenure into Free and from Common Soccage,
would, by a fit law for that purpose, preclude them their now legal rights to alienation
fines and banalité, but they might dispose of that part of their estates in fee simple,
for such annual quit rent as may be agreed upon, or upon leases for lives, or term of
years, perhaps to a greater advantage than those at present granted upon the roture
Tenure ; and there is great reason to apprehend, that that part of their estates would
be more rapidly settled and cultivated ; I am therefore of opinion, that in respect of
the ungranted parcels of their estates, mo material disavantage, perhaps a much

greater benefit would accrue to them, by a conversion of the Tenure into Free and
Common Soccage.

9th Question.—* Would such conversion of the Tenure of the estates or farms of
the subfeudatories be beneficial or detrimental to them ; and in what respects as you
apprehend, and for what reasons 12

The benefits that would result to the 7otwre Grantees of the Crown, of which I

have spoken in the answer to the Sth question, would equally affect the subfeudatories
of the Royal Grantees in fief.

It is however right to observe, that, by the French King’s Edicts and Declaration
before mentioned, the Royal Grantee ez fief was bound to concede lands to all appli-
cants for the accustomed rents and dues, and upon his non-compliance, the Governor
and Intendant were directed to do so, on the part of the Crown, and for the benefit
of the Crown ; this may be considered a great facility for the settlement of the
children (who are numerous) of the poor peasantry of this Country, to whom alone,
and in this respect only, the conversion of the Tenure may prove detrimental, from

their inability to purchase lands, though a wilderness, on account of the exorbitant
demands of the proprietor,

10th Question.—* How may the interests of the Crown and public be affected by

such conversion ; stating the points in which it may operate to the loss or emolument
of the Royal Revenue ?”

The interest of the Crown, in relation to the grants made by the French Crown,
and there have been very few, and of but small parcels or lots (except that given to
Mzr. Shoolbred in the District of Gaspé) since the Conquest, is but of small considera-
tion in point of revenue. Alienations of fiefs and seigneuries in the Country are not
frequent, but the Royal Roture Grants, in the Town of Quebec, merit some conside-
ration, not in respect to the quantum of the annual rents, but on account of the fine
of lods et wentes, proceeding from the frequency of alienations ; they are a casualty,
and cannot be precisely ascertained, any more than the revenue of guint.
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But if the extensive tracts of the ungranted lands of the Crown were divided into
distinct seigneuries, and grants made of the lands therein to the peasantry upon the
Roture Tenure, the revenue deducible to the Crown thereby, might, and would in
the course of a series of years, be very productive, and continue to increase. At the
same time I am of opinion, that the settlement of the waste lands might, under that
Tenure, be checked and greatly impeded, to the detriment of the population, agri-
culture and commerce of the province, a great part of the benefits of which would
center in the Mother Country.

11th Question—* By what mode may such conversion of the Tenure be created ?
If the Prerogative is competent for it, what clause may be necessary in the Royal
Patents or Grants, and if a law is wanted to effect the design, what paragraphs ought
it to contain for the interest of the proprietors whether seigneur or censitaire, lord
or tenant, or most eligible as well for individuals as the Crown and the public?
taking at the same time into consideration the Statute of 12 Car. 2, ch, 241"

The existing Tenures being a part of the municipal laws of the Country, I think a
law will be necessary to declare their conversion.

I shall, with all the expedition that my now pressing avocations in the Council
Office Department will admit, set about preparing such clauses as, to me, may appear
expedient for the intended law. I submit this Report, as a work done with some
degree of precipitation, proceeding from the motive of accelerating the important
object under the consideration of this Honorable Board ; requesting your indulgence
till a future day, to submit the necessary paragraphs to be inserted in the Act.

I have the honor to be with great respeet,
Grentlemen,

Y our most obedient and most humble Servant,

ARidvieds de la ViVELHEIMGHtréal

Solr. General.
Quebec, 5th Oct. 1790.
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